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Invitation to Bid 

ITB 14-05 

 

The City of Brookhaven is soliciting competitive sealed bids from qualified contractors for 

parking lot expansion at the Lynwood Rec Center located at 3360 Osborne Road NE, 

Brookhaven, GA 30319. 

 

Bids should be typed or submitted in ink and returned in a sealed container marked on the outside 

with the ITB 14-05 and Company Name. Please include three (3) copies of the bid.  Bids will be 

received until 2:00 P.M. local time on August 25, 2014 at the City of Brookhaven, 4362 Peachtree 

Rd, Brookhaven, Georgia 30319. Any bid received after this date and time will not be accepted. 

Bids will be publicly opened and read at 2:05 P.M. Apparent bid results will be available soon 

thereafter on our website www.brookhavenga.gov.  

 

Bidders are expected to be familiar with the Bid Documents and to provide the City with any 

questions regarding the Bid Documents by the deadline for questions to be submitted.  Questions 

regarding bids should be directed to Brad Middlebrook, Purchasing Manager, at 

purchasing@brookhavenga.gov no later than August 14, 2014.  Answers will be posted as an 

addendum on the City’s Purchasing Page soon after.  Phone questions will not be answered.  All 

questions should be in writing via email.  Bids are legal and binding upon the bidder when 

submitted. All bids should be submitted in triplicate.   

 

The written bid documents supersede any verbal or written prior communications between the 

parties. 

  

Award will be made to the supplier submitting the lowest responsive and responsible bid.  The 

City reserves the right to reject any or all bids to waive technicalities and to make an award deemed 

in its best interest.  Bids may be split or awarded in entirety.  The City reserves the option to 

negotiate terms, conditions and pricing with the lowest responsive, responsible bidder(s) at its 

discretion.  

 

All companies submitting a bid will be notified in writing of award.  

 

We look forward to your bid and appreciate your interest in the City of Brookhaven. 

 

Brad Middlebrook 

Purchasing Manager 
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SCOPE OF WORK 

 

The City of Brookhaven is creating additional parking, and expanding existing parking at the Lynwood Park and 

Recreation center located at 3360 Osborne Road NE, Brookhaven, GA 30319.  The scope of work has been broken 

down into four (4) Areas “A,” “B,” “C,” and “D” as described in Exhibits A, B, C, and D in this ITB, and as 

separately included as exhibit documents.  The entirety of the scope is in the four Exhibits.  Any further 

clarifications will be published in a ‘questions addendum’ on or about August 14, 2014 on the City’s Purchasing 

Page.  This is a lump-sum contract. 

 

 

General Notes:   

 

1. Work is expected to begin on or before September 10, 2014 and be completed within 90 days. 

 

2. The contractor is responsible for calling for utility locations prior to the start of each work. It shall be the 

contractor’s responsibility to coordinate his work with any utility owner whom maybe in conflict with his 

work. No claims will be considered for extra compensation.  

 

3. Any item which must be removed during the construction work and is not specifically called for shall be 

removed by the contractor. No claims will be considered for extra compensation.  

 

4. All traffic control shall be provided by the contractor in accordance with the City of Brookhaven Public 

Works.  Assistance from police officers will not be provided by the City.  All traffic control plans must 

be approved by the City of Brookhaven Public Works. 

 

5. It is the intent of this contract for each the bid to include all labor, materials, equipment, tools, 

transportation, and supplies as required as necessary to complete all of the work in accordance with the 

plans, specifications as directed, and the terms of this contract.  

 

6. The general descriptions of each item of work are as described in the Georgia Department of 

Transportation’s standards and specifications, complete and accepted. Any conflicts which might occur 

during the course of the construction work or any conflicts which might be related to the compensation of 

any work shall be decided based on the Georgia DOT’s standards and specifications. No claims will be 

considered for extra compensation.  

 

7. Should there be any conflict between the bid documents and GDOT standards and specifications, the more 

restrictive requirement will apply.   

 

8. Upon the completion of each work, any excess items which might be left over from the construction 

related work shall be removed and disposed of properly by the contractor. The cost for such removal and 

disposal of such items will be included in other unit price bid. No claims will be considered for extra 

compensation.  
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9. Under this scope, “Department”, “Engineer”, and “Resident Engineer” shall mean the “City of 

Brookhaven, Georgia or City of Brookhaven, Georgia, Parks Director or Parks Designee”.    

 

10. Working hours are limited to Monday to Friday, 7:00 AM to 7:00 PM, Saturday 8:00 AM to 5:00 PM. 

Except for emergencies no work allowed on Sundays and City Holidays. 

 

11. Contractor shall have all vehicles marked with their company name.    

 

12. The contractor will conduct one (1) overall contract pre-construction meeting shortly after award of the 

contract.   

 

13. The City of Brookhaven will not provide restroom facilities.   

 

14. The Contractor shall perform project housekeeping/clean-up on a daily basis. A 24-hour contact must be 

provided to the City of Brookhaven for all issues as needed in regards to the project for any safety, signage, 

or other emergency as needed.  

 

15. The Contractor’s performance will be measured based on the following:  

• Compliance with the Scope of Work and GDOT Specifications.  

• Meeting agreed upon schedule dates. 

 

16. The contractor shall obtain permission from any private property owner on whose property construction 

equipment may be parked. Failure to obtain permission from property owners may result in citations.   

 

17. Proof of Commercial General Liability Insurance with coverage of not less than ONE MILLION 

DOLLARS ($1,000,000.00) combined single limit per occurrence, and with contractual liability coverage 

for Contractor’s covenants to and indemnification of the City under the Contract.  

 

18. All Bidders are required to submit a Bid Bond or a certified check made payable to the City of Brookhaven 

in the amount of five percent (5%) of the total amount bid. The Bid Bond or certified check must be 

enclosed in the envelope with the sealed bid.  

 

19. The awarded bidder will be required to furnish a contract Performance Bond and Payment Bond, each in 

the sum of 100% of the total amount bid and provide insurance coverage as required by the contract 

documents.  Bonding Company must be licensed to do business in Georgia, licensed to do business by the 

Georgia Secretary of State, authorized to do business in Georgia by the Georgia Insurance Department, 

listed in the Department of the Treasury's Publication of Companies Holding Certificates of Authority as 

Acceptable Surety on Federal Bonds and as Acceptable Reinsuring Companies and have an A.M. Best 

rating of A-V or higher. 

 

20. The awarded bidder will be required to submit a Maintenance Bond valid for 12 months in the amount of 

the total bid. 
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21. Schedule 

Questions submitted by   August 14, 2014 

Bids Due (2:00 PM)    August 25, 2014 

Start Date (On or About)   September 10, 2014 

 

22. The attached drawings Exhibits I, II, III, and IV are provided to identify the Scope of Work and will 

included as part of the Contract. 
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Work is to commence on or about September 10, 2014.   The City of Brookhaven requires pricing to remain firm 

for the duration of the contract.         

 

Certification of Non-Collusion in Quote Preparation                      

                    Signature                                        Date 

 

Termination for Cause: The City may terminate this agreement for cause upon ten days prior written notice to the 

contractor of the contractor’s default in the performance of any term of this agreement.  Such termination shall be 

without prejudice to any of the City’s rights or remedies by law. 

 

Termination for Convenience: The City may terminate this agreement for its convenience at any time upon 30 days 

written notice to the contractor.  In the event of the City’s termination of this agreement for convenience, the 

contractor will be paid for those services actually performed.  Partially completed performance of the agreement 

will be compensated based upon a signed statement of completion to be submitted by the contractor, which shall 

itemize each element of performance. 

 

Termination for fund appropriation: The City may unilaterally terminate this Agreement due to a lack of funding at 

any time by written notice to the Contractor. In the event of the City's termination of this Agreement for fund 

appropriation, the Contractor will be paid for those services actually performed. Partially completed performance 

of the Agreement will be compensated based upon a signed statement of completion to be submitted by the Service 

Provider which shall itemize each element of performance.  

 

Acknowledgement is hereby made of the following Addendum(s) received since issuance of the Contract 

Documents (identified by number) 

 

Addendum No.  Date   ___________    _________ ___________    ______  

    

In compliance with the attached specifications, the undersigned offers and agrees, within ninety (90) days of the 

date of quote opening, to furnish any or all of the items upon which prices are quoted, at the price set opposite each 

item, delivered to the designated point(s) within the time specified in the quote schedule.  

 
Legal Business Name         

 

Federal Tax ID     

 

Address                            

 

Does your company currently have a location within the City of Brookhaven? Yes  No  

 

Representative Signature                                           

 

Printed Name                                      

 

Telephone Number                                         

 

Fax Number                                

 

Email Address                                                                                                                                
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REFERENCES 

 

List below customers for whom you have provided similar products or services. 

 

 

1. COMPANY NAME:  _____________________________________ 

 

 ADDRESS:   _____________________________________ 

 

     _____________________________________ 

 

 CONTACT PERSON: _____________________________________ 

 

 PHONE NO.:   _____________________________________ 

 

 E-MAIL:   _____________________________________ 

 

 

2. COMPANY NAME:  _____________________________________ 

 

 ADDRESS:   _____________________________________ 

 

     _____________________________________ 

 

 CONTACT PERSON: _____________________________________ 

 

 PHONE NO.:   _____________________________________ 

 

E-MAIL:   _____________________________________ 

 

 

3. COMPANY NAME:  _____________________________________ 

 

 ADDRESS:   _____________________________________ 

 

     _____________________________________ 

 

 CONTACT PERSON: _____________________________________ 

 

 PHONE NO.:   _____________________________________ 

 

E-MAIL:   _____________________________________ 
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City of Brookhaven 
4362 Peachtree Road Brookhaven, Georgia 30319 

Phone: 404-637-0500 • Fax: 404-637-0501 
  www.brookhavenga.gov  

 

 
O.C.G.A. § 50-36-1(e)(2) Affidavit Verifying Status for City Public Benefit  

**This form is required for ALL LICENSES/PERMITS/CONTRACTS by State Law**  

 

By executing this affidavit under oath, as an applicant for a(n) 

__________________________________ [type of public benefit(s)], as referenced in O.C.G.A. § 

50-36-1, from the City of Brookhaven, Georgia, the undersigned applicant verifies one of the 

following with respect to my application for a public benefit:  

 

1) _______ I am a United States citizen  

 

(Must include copy of either current State Driver’s License, Passport, or Military ID) 

 

2) _______ I am a legal permanent resident of the United States**  

 

(Must include a copy of your current State Driver’s License and a copy of your Permanent Resident 

Card or Employment Authorization Card) 

 

3) ________ I am a qualified alien or non-immigrant under the Federal Immigration and 

Nationality Act with an alien number issued by the Department of Homeland Security or other 

federal immigration agency.**  

 

(Must include a copy of your current State Driver’s License and a copy of your Permanent Resident 

Card or Employment Authorization Card) 

 

**My alien number issued by the Department of Homeland Security or other federal immigration 

agency is: __________________________.  

The undersigned applicant also hereby verifies that he or she is 18 years of age or older and has 

provided at least one secure and verifiable document, as required by O.C.G.A. § 50-36-1(e)(1), 

with this affidavit.  

The secure and verifiable document provided with this affidavit can best be classified as:  

_________________________________________________________________________  

In making the above representation under oath, I understand that any person who knowingly and 

willfully makes a false, fictitious, or fraudulent statement or representation in an affidavit shall be 

guilty of a violation of O.C.G.A. § 16-10-20, and face criminal penalties as allowed by such criminal 

statute.  

 

Executed in _______________ (City), _______________ (State).  

 

                                                     _______________________________    ___________  

                                                              Signature of Applicant                         Date  

 

                                                     __________________________________  

      Printed Name of Applicant  

 

SUBSCRIBED AND SWORN BEFORE ME ON THIS THE ____ DAY OF _____________, 20___.  

 

____________________________                  My Commission Expires: _____________  

     NOTARY PUBLIC/SEAL 

 

 

 

http://www.brookhavenga.gov/
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E-Verify Private Employer Affidavit Pursuant to O.C.G.A. § 36-60-6(d) 
**This form is required by Georgia State Law** 

 
By     executing     this     affidavit     under     oath,     as     an     applicant     for     a(n)   
  [business 
license, occupational tax certificate, or other document required to operate a business] as referenced in 

O.C.G.A. § 36-60-6(d), from the City of Brookhaven, Georgia the undersigned applicant representing  the  
private  employer  known  as [printed 

name of private employer] verifies one of the following with respect to my application for the above 
mentioned document: 

 
1. Fill out this section yearly between July 1, 2012 and June 30, 2013 

(a)   On January 1st of the below signed year the individual, firm, or corporation employed one 
hundred (100) or more employees. 

(b)   On January 1st of the below signed year the individual, firm, or corporation employed 

less than one hundred (100) or more employees. 
If the employer selected 1(a) please fill out Section 2 below. 

 
2. The employer has registered with and utilizes the federal work authorization program in 

accordance with the applicable provisions and deadlines established in O.C.G.A. § 36-60- 
6(a). The undersigned private employer also attests that its federal work authorization 
user identification number and date of authorization are as listed below: 

E-verify number / Federal Work Authorization User Identification Number (not your FEI number) Date 

of Authorization 
 
In making the above representation under oath, I understand that any person who knowingly and willfully 

makes a false, fictitious, or fraudulent statement or representation in an affidavit shall be guilty of a 
violation of O.C.G.A. § 16-10-20, and face criminal penalties allowed by such statute. 

 
 
Executed on the date of , 20 in (City), (State). 

 
 
 

Signature of Authorized Officer or Agent Date 
 
 
 
Printed Name and Title of Authorized Officer or Agent 

 
 
SUBSCRIBED AND SWORN BEFORE ME ON THIS THE _ DAY OF , 20 . 

 
 
 
 

NOTARY PUBLIC/SEAL My Commission Expires 
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***ATTENTION*** 

 

FAILURE TO RETURN THE FOLLOWING DOCUMENTS MAY RESULT 

IN BID BEING DEEMED NON-RESPONSIVE AND AUTOMATIC 

REJECTION: 

 

1. FAILURE TO USE CITY BID SCHEDULE. 
 

2. FAILURE TO RETURN APPLICABLE COMPLIANCE 
SHEETS/SPECIFICATION SHEETS. 

 

3. FAILURE TO ACKNOWLEDGE APPLICABLE ADDENDA. 
 

4. FAILURE TO PROVIDE INFORMATION ON ALTERNATES 
OR EQUIVALENTS. 

 

5. THE CITY SHALL BE THE SOLE DETERMINANT OF 
TECHNICALITY VS. NON-RESPONSIVE BID. 

 

6. FAILURE TO PROVIDE BID BOND, WHEN REQUIRED, 
WILL RESULT IN BID BEING DEEMED NON-RESPONSIVE 
AND AUTOMATIC REJECTION. BID BONDS ARE NOT 
REQUIRED ON ALL BIDS.  BOND REQUIREMENTS ARE 
CLEARLY STATED ON THE INVITATION TO BID. IF YOU 
NEED CLARIFICATION, CONTACT PURCHASING. 
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CITY OF BROOKHAVEN 

PURCHASING DEPARTMENT 

GENERAL INSTRUCTIONS FOR BIDDERS 
 

These Instructions will apply unless a particular item is specifically addressed in the solicitation document or not relevant to 

the particular type of good or service. 

 
1.    PREPARATION OF BIDS: 

A.   Each bidder shall examine the drawings, specifications, schedule and all instructions.  Failure to do so will 
be at the bidder’s risk, as the bidder will be held accountable for their bid response. 

 

B. Each bidder shall furnish all information required by the bid form or document.  Each bidder shall sign the 
bid and print or type his or her name on the schedule.  The person signing the bid must initial erasures or 
other changes.  An authorized agent of the company must sign bids. 

 

C. Individuals, firms and businesses seeking an award of a City of Brookhaven contract may not initiate or 
continue any verbal or written communications regarding a solicitation with any City officer, elected 
official, employee or other City representative without the permission of Purchasing between the date of 
the issuance of the solicitation and the date of the final contract award.  Violations will be reviewed by the 
Purchasing Manager.  If determined that such communication has compromised the competitive process, 
the offer submitted by the individual, firm or business may be disqualified from consideration for award. 

 
2.    DELIVERY: 

A.   Each bidder should state time of proposed delivery of goods or services. 
 

B.   Words such as “immediate,” “as soon as possible,” etc. shall not be used.  The known earliest date or the 
minimum number of calendar days required after receipt of order (delivery A.R.O.) shall be stated (if 
calendar days are used, include Saturday, Sunday and holidays in the number). 

 
3.    EXPLANATION TO BIDDERS: 

Any explanation desired by a bidder regarding the meaning or interpretation of the invitation for bids, 
drawings, specifications, etc. must be requested by the question cutoff deadline stated in the solicitation in 
order for a reply to reach all bidders before the close of bid.  Any information given to a prospective bidder 
concerning an invitation for bid will be furnished to all prospective bidders as an addendum to the invitation 
if such information is necessary or if the lack of such information would be prejudicial to uninformed bidders.  
The written bid documents supersede any verbal or written communications between parties.  Receipt of 
addendum should be acknowledged in the bid.  Although Purchasing will make every effort to send any 
addendum to known bidders, it is the bidder’s ultimate responsibility to ensure that they have all applicable 
addenda prior to bid submittal.  This may be accomplished via contact with Purchasing prior to bid submittal. 

 
4.   SUBMISSION OF BIDS: 

A.   Bids shall be enclosed in sealed envelopes, addressed to the City of Brookhaven Purchasing Office with the 
name of the bidder, the date and hour of opening and the invitation to bid number on the face of the 
envelope.  Telegraphic/faxed bids will not be considered.  Any addenda should be enclosed in the sealed 
envelopes as well. 

 

B.   ADD/DEDUCT: Add or deduct amounts indicated on the outside of the envelope are allowed and will be 
applied to the lump sum amount.  Amount shall be clearly stated and should be initialed by an authorized 
company representative. 

 

C.   Samples of items, when required, must be submitted within the time specified and, unless otherwise 
specified by the City, at no expense to the City.  Unless otherwise specified, samples will be returned at the 
bidder’s request and expense if items are not destroyed by testing. 

 

D. Items offered must meet required specifications and must be of a quality, which will adequately serve the 
use and purpose for which intended.  

 

E. Full identification of each item bid upon, including brand name, model, catalog number, etc. must be 
furnished to identify exactly what the bidder is offering.  Manufacturer’s literature may be furnished. 
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F. The bidder must certify that items to be furnished are new and that the quality has not deteriorated so as 
to impair its usefulness. 

 

G. Unsigned bids will not be considered except in cases where bid is enclosed with other documents, which 
have been signed.  The City will determine this. 

 

H. The City of Brookhaven is exempt from federal excise tax and Georgia sales tax with regard to goods and 
services purchased directly by the City.  Suppliers and contractors are responsible for federal excise tax and 
sales tax, including taxes for materials incorporated in City construction projects.  Suppliers and contractors 
should contact the State of Georgia Sales Tax Division for additional information. 

 

I. Information submitted by a bidder in the bidding process shall be subject to disclosure after the public 
opening in accordance with the Georgia Open Records Act.  Each page of proprietary information must be 
identified.  Entire bid may not be deemed proprietary. 

 
5.    WITHDRAWAL OF BID DUE TO ERRORS: 

A.  The bidder shall give notice in writing of his claim of right to withdraw his bid without penalty due to an 
error within two (2) business days after the conclusion of the bid opening procedure.  Bids may be 
withdrawn from consideration if the price was substantially lower than the other bids due solely to a 
mistake therein, provided the bid was submitted in good faith, and the mistake was a clerical mistake as 
opposed to a judgment mistake, and was actually due to an unintentional arithmetic error or an 
unintentional omission of a quantity of work, labor or material made directly in the compilation of the bid, 
which unintentional arithmetic error or unintentional omission can be clearly shown by objective evidence 
drawn from inspection of original work papers, documents and material used in the preparation of the bid 
sought to be withdrawn.  The bidder’s original work papers shall be the sole acceptable evidence of error 
and mistake if he elects to withdraw his bid.  If a bid is withdrawn under the authority of this provision, 
the lowest remaining responsive bid shall be deemed to be low bid. 

 

B. No bidder who is permitted to withdraw a bid shall, for compensation, supply any material or labor or 
perform any subcontract or other work agreement for the person or firm to whom the contract is awarded 
or otherwise benefit, directly or indirectly, from the performance of the project for which the withdrawn 
bid was submitted. 

 

C. Supplier has up to forty-eight (48) hours to notify Purchasing of an obvious clerical error made in 
calculation of bid in order to withdraw a bid after bid opening.  Withdrawal of bid for this reason must be 
done in writing within the forty-eight (48) hour period.  Suppliers who fail to request withdrawal of bid by 
the required forty-eight (48) hours shall automatically forfeit bid bond.  Bid may not be withdrawn 
otherwise. 

 

D. Bid withdrawal is not automatically granted and will be allowed solely at the City of Brookhaven’s 
discretion. 

 
6.    TESTING AND INSPECTION: 

Since tests may require several days for completion, the City reserves the right to use a portion of any supplies 
before the results of the tests are determined.  Cost of inspections and tests of any item, which fails to meet the 
specifications, shall be borne by the bidder. 

 
7.    F.O.B. POINT: 

Unless otherwise stated in the invitation to bid and any resulting contract, or unless qualified by the bidder, 
items shall be shipped F.O.B. Destination.  The seller shall retain title for the risk of transportation, including 
the filing for loss or damages.  The invoice covering the items is not payable until items are delivered and the 
contract of carriage has been completed.  Unless the F.O.B. clause states otherwise, the seller assumes 
transportation and related charges either by payment or allowance. 

 
8.    PATENT INDEMNITY: 

The contractor guarantees to hold the City, its agents, officers or employees harmless from liability of any 
nature or kind for use of any copyrighted or un-copyrighted composition, secret process, patented or 
unpatented invention, articles or appliances furnished or used in the performance of the contract, for which the 
contractor is not the patentee, assignee or licensee. 

 
9.    BID BONDS AND PAYMENT AND PERFORMANCE BONDS (IF REQUIRED): 

A five percent (5%) bid bond, a one hundred percent (100%) performance bond, and a one hundred percent 
(100%) payment bond shall be furnished to the City of Brookhaven for any bid as required in bid package or 
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document.  Failure to submit appropriate bonding will result in automatic rejection of bid.  Bonding company 
must be authorized to do business in Georgia by the Georgia Insurance Commission, listed in the Department 
of the Treasury’s publication of companies holding certificates of authority as acceptable surety on Federal 
bonds and as acceptable reinsuring companies, and have an A.M. Best rating as stated in the insurance 
requirement of the solicitation. 

 
10.  DISCOUNTS: 

In connection with any discount offered, time will be computed from the date of delivery and acceptance at 
destination or from the date correct invoice or voucher is received, whichever is the later date.  Payment is 
deemed to be made for the purpose of earning the discount, on the date of the City check. 

 
11.  AWARD: 

A.   Award will be made to the lowest responsive and responsible bidder.  The quality of the articles to be 
supplied, their conformity with the specifications, their suitability to the requirements of the City, and the 
delivery terms will be taken into consideration in making the award.  The City may make such 
investigations as it deems necessary to determine the ability of the bidder to perform, and the bidder shall 
furnish to the City all such information and data for this purpose as the City may request.  The City reserves 
the right to reject any bid if the evidence submitted by, or investigation of such bidder fails to satisfy the 
City that such bidder is properly qualified to carry out the obligations of the contract. 

 

B. The City reserves the right to reject or accept any or all bids and to waive technicalities, informalities and 
minor irregularities in bids received. 

 

C. The City reserves the right to make an award as deemed in its best interest, which may include awarding 
a bid to a single bidder or multiple bidders; or to award the whole bid, only part of the bid, or none of the 
bid to single or multiple bidders, based on its sole discretion of its best interest. 

 
12.  DELIVERY FAILURES: 

Failure of a contractor to deliver within the time specified or within reasonable time as interpreted by the 
Purchasing Manager, or failure to make replacement of rejected articles/services when so requested, 
immediately or as directed by the Purchasing Manager, shall constitute authority for the Purchasing Manager 
to purchase in the open market articles/services of comparable grade to replace the articles/services rejected 
or not delivered.  On all such purchases, the contractor shall reimburse the City within a reasonable time 
specified by the Purchasing Manager for any expense incurred in excess of contract prices, or the City shall 
have the right to deduct such amount from monies owed the defaulting contractor.  Alternatively, the City may 
penalize the contractor one percent (1%) per day for a period of up to ten (10) days for each day that delivery 
or replacement is late.  Should public necessity demand it, the City reserves the right to use or consume articles 
delivered which are substandard in quality, subject to an adjustment in price to be determined by the 
Purchasing Manager. 
 

 
13.  CITY FURNISHED PROPERTY: 

No material, labor or facilities will be furnished by the City unless so provided in the invitation to bid. 
 
 

 
14.  REJECTION AND WITHDRAWAL OF BIDS: 

Failure to observe any of the instructions or conditions in this invitation to bid may constitute grounds for 
rejection of bid. 

 
15.  CONTRACT: 

A.   Each bid is received with the understanding that the acceptance in writing by the City of the offer to furnish 
any or all of the commodities or services described therein shall constitute a contract between the bidder 
and the City which shall bind the bidder on his part to furnish and deliver the articles quoted at the prices 
stated in accordance with the conditions of said accepted bid.  The City, on its part, may order from such 
contractor, except for cause beyond reasonable control, and to pay for, at the agreed prices, all articles 
specified and delivered. 

 

B.  It is understood that the bidder has reviewed the contract documents with the understanding that the City 
of Brookhaven requires that all agreements between the parties must be entered into via this document.  If 
any exceptions are taken to any part, each must be stated in detail and submitted as part of the bid.  If no 
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exceptions are stated, it is assumed that the bidder fully agrees to the provisions contained in the “Sample 
Contract” in its entirety. 

 

C. When the contractor has performed in accordance with the provisions of this agreement, the City of 
Brookhaven shall pay to the contractor, within thirty (30) days of receipt of any department approved 
payment request and based upon work completed or service provided pursuant to the contract, the sum 
so requested, less the retainage stated in this agreement, if any.   

 
16.  NON-COLLUSION: 

Bidder declares that the bid is not made in connection with any other bidder submitting a bid for the same 
commodity or commodities, and that the bid is bona fide and is in all respects fair and without collusion or 
fraud.  An affidavit of non-collusion shall be executed by each bidder.  Collusion and fraud in bid preparation 
shall be reported to the State of Georgia Attorney General and the United States Justice Department. 

 
17.  DEFAULT: 

The contract may be canceled or annulled by the Purchasing Manager in whole or in part by written notice of 
default to the contractor upon non-performance or violation of contract terms.  An award may be made to the 
next low responsive and responsible bidder, or articles specified may be purchased on the open market similar 
to those so terminated.  In either event, the defaulting contractor (or his surety) shall be liable to the City for 
costs to the City in excess of the defaulted contract prices; provided, however, that the contractor shall continue 
the performance of this contract to the extent not terminated under the provisions of this clause.  Failure of the 
contractor to deliver materials or services within the time stipulated on his bid, unless extended in writing by 
the Purchasing Manager, shall constitute contract default. 

 
18.  TERMINATION FOR CAUSE: 

The City may terminate this agreement for cause upon ten days prior written notice to the contractor of the 
contractor’s default in the performance of any term of this agreement.  Such termination shall be without 
prejudice to any of the City’s rights or remedies by law. 

 
19.  TERMINATION FOR CONVENIENCE: 

The City may terminate this agreement for its convenience at any time upon 30 days written notice to the 
contractor.  In the event of the City’s termination of this agreement for convenience, the contractor will be paid 
for those services actually performed.  Partially completed performance of the agreement will be compensated 
based upon a signed statement of completion to be submitted by the contractor, which shall itemize each 
element of performance. 

  
20.  DISPUTES: 

Except as otherwise provided in the contract documents, any dispute concerning a question of fact arising 
under the contract which is not disposed of shall be decided after a hearing by the Purchasing Manager, who 
shall reduce his/her decision to writing and mail or otherwise furnish a copy thereof to the contractor.  The 
decision of the Purchasing Manager shall be final and binding; however, the contractor shall have the right to 
appeal said decision to a court of competent jurisdiction. 

 
21.  SUBSTITUTIONS: 

Bidders offering and quoting on substitutions or who are deviating from the attached specifications shall list 
such deviations on a separate sheet to be submitted with their bid.  The absence of such a substitution list shall 
indicate that the bidder has taken no exception to the specifications contained herein. 

 
22.  INELIGIBLE BIDDERS: 

The City may choose not to accept the bid of a bidder who is in default on the payment of taxes, licenses or 
other monies due to the City.  Failure to respond to three (3) consecutive times for any given 
commodity/service may result in removal from the supplier list under that commodity/service. 

 
23.  BUSINESS LICENSE: 

Each successful bidder shall provide evidence of a valid City of Brookhaven business license if the bidder 
maintains an office within the City of Brookhaven.  Unincorporated, out of City, and out of State bidders are 
required to provide evidence of a certificate to do business in any town, County or municipality in the State of 
Georgia, or as otherwise required by City ordinance or resolution. 

 
24.  ALTERATIONS OF SOLICITATION AND ASSOCIATED DOCUMENTS: 
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Alterations of City documents are strictly prohibited and will result in automatic disqualification of the firm’s 
solicitation response.  If there are “exceptions” or comments to any of the solicitation requirements or other 
language, then the firm may make notes to those areas, but may not materially alter any document language. 

 
25.  TAX LIABILITY: 

Local and state governmental entities must notify contractors of their use tax liability on public works projects.  
Under Georgia law, private contractors are responsible for paying a use tax equal to the sales tax rate on 
material and equipment purchased under a governmental exemption that is incorporated into a government 
construction project:  excluding material and equipment provided for the installation, repair, or expansion of a 
public water, gas or sewer system when the property is installed for general distribution purposes.  To the 
extent the tangible personal property maintains its character (for example the installation of a kitchen stove), it 
remains tax-exempt.  However, if the installation incorporates the tangible personal property into realty, e.g., 
the installation of sheetrock, it becomes taxable to the private contractor. 

 
       See O.C.G.A. 48-8-3(2) and O.C.G.A. 48-8-63 
 
26.  GENERAL CONTRACTORS LICENSE: 

All General Contractors must have a current valid license from the State Licensing Board for Residential and 
General Contractors, unless specifically exempted from holding such license pursuant to Georgia law (O.C.G.A. 
Section 43-41-17). 

 
27.  INDEMNIFICATION: 

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend, 
satisfy all judgments, and hold harmless the City, the engineer, and their agents and employees from and 
against all claims, damages, actions, judgments, costs, penalties, liabilities, losses and expenses, including, but 
not limited to, attorney's fees arising out of or resulting from the performance of the work, provided that any 
such claim, damage, action, judgment, cost, penalty, liability, loss or expense  (1) is attributable to bodily injury, 
sickness, disease, or death, or to injury to or destruction of tangible property (other than the work itself) 
including the loss of use resulting there from, and (2) is caused in whole or in part by any act or omission of the 
Contractor, any subcontractor, anyone directly or indirectly employed by any of them or anyone for whose acts 
any of them may be liable, regardless whether such claim is caused in part by a party indemnified hereunder.  
Such obligation shall not be construed to negate, abridge or otherwise reduce any of the rights or obligations 
of indemnity which would otherwise exist as to any party or person described in this agreement.  In any and 
all claims against the City, the engineer, or any of their agents or employees by any employee of the Contractor, 
any subcontractor, anyone directly or indirectly employed by any of them, or anyone for whose acts any of 
them may be liable, the indemnification obligation contained herein shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits payable by or for the Contractor or any 
subcontractor under Worker's Compensation Acts, disability benefit acts, or other employee benefit acts. 

 
 
28.  ENVIRONMENTAL SUSTAINABILITY 

The City of Brookhaven is committed to environmental sustainability.  The City believes we have a unique 
opportunity to further expand our leadership in the area of environmentally preferable purchasing, and 
through our actions, elicit changes in the marketplace. By further incorporating environmental considerations 
into public purchasing, the City of Brookhaven will positively impact human health and the environment, 
remove unnecessary hazards from its operations, reduce costs and liabilities, and improve the environmental 
quality of the region. As such the City encourages the incorporation of environmental sustainability into 
proposals.  

  
 
 
 
 
 
 
 
 
 
 



  

Page 16 of 32 
 

GENERAL CONDITIONS 
These General Conditions will apply unless a particular item is specifically addressed in the solicitation documents 

 

1. SCOPE OF WORK 

The Contract will be to provide to the City in accordance with the Contract Documents.  All work shall be performed 

in accordance with the Specifications attached hereto. 

 

2. REGULATIONS 

2.1  The Contractor shall comply with all applicable federal, state and local laws, ordinances, rules and regulations 

pertaining to the performance of the work specified herein. 

 

2.2 The Contractor shall obtain all permits, licenses and certificates, or any such approvals of plans or specifications 

as may be required by Federal, State and local laws, ordinances, rules and regulations, for the proper execution of 

the work specified herein. 

 

2.3 During the performance of this Contract, the Contractor shall keep current and, if requested by the City, provide 

copies of any and all licenses, registrations or permits required by applicable governing agencies. The Contractor 

shall keep a copy of any and all licenses, registrations and permits on the job site while performing the Contract 

work. 

 

3. WORK HOURS 

3.1 The Contractor shall normally perform on-site work during Standard Work Hours which are between 8:00 a.m. 

and 5:00 p.m., Monday through Friday, excluding City’s observed holidays. The City may require the Contractor 

to perform work on the city’s premises during Non-standard Work Hours which are outside the Standard Work 

Hours. Non-standard Work Hours may be arranged with prior written approval of the City. The Contractor shall 

advise the City no less than 48 hours in advance of its projected work schedule. The Contractor shall perform no 

work during City observed holidays without the prior written permission of the City. 

 

3.2 In the event an emergency condition is declared by the City’s Manager or his respective designee, the Contractor 

will perform work during such hours as requested by the City. 

 

3.3 Work can be performed away from the City’s premises, but in all cases, such work must be maintained and 

documented on the City’s servers (shared drives accessed via a VPN, etc.) 

 

4. CONTRACTOR’S PERSONNEL 

4.1 The Contractor will abide by all State and Federal regulations on wages and hours of an employee dealing with 

the employment relationship between the Contractor and its subsidiaries or related parties and its employees, 

including but not limited to the Federal National Labor Relations Act, the Federal Fair Labor Standards Act, the 

Federal Civil Rights Act of 1964, as amended, and the Americans with Disabilities Act. 

 

4.2 The Contractor shall require all prospective employees to show proof of citizenship, or proof from the United 

States Immigration and Naturalization Service of valid entry permits and/or work permits for legal aliens and proof 

that such legal aliens are eligible to be employed in the United States. This includes any requirement for 

participation in the DHS e-Verify or SAVE program. 

 

4.3 Should the Contractor engage employees who are illiterate in English, it will be the Contractor's responsibility and 

obligation to train such employees to be able to identify and understand all signs and notices in and/or around the 

areas that relate to them or the services being performed by them pursuant to this Contract. In addition, the 

Contractor will have someone in attendance at all times who can communicate instructions to said employee. 

 

4.4 The Contractor shall maintain a drug-free workplace within the meaning of the Georgia Drug-free Workplace Act. 

No employee shall be hired by a Contractor for work on the City’s premises prior to such employee having tested 

negative for drugs. In addition, existing employees of the Contractor must be subject to drug testing by the 

Contractor upon reasonable suspicion of drug use. Results of all such drug tests are to be retained by the Contractor. 

Copies shall be provided to the City, if requested. 

 

4.5 The Contractor shall transfer promptly from the City any employee or employees that the City advises are not 

satisfactory, and replace such personnel with employees satisfactory to the City; but in no event shall the City be 

responsible for monitoring or assessing the suitability of any employee or agent of the Contractor. 

 

4.6 The Contractor’s employees shall be instructed that no gratuities shall be solicited or accepted for any reason 

whatsoever from the tenants, customers or other persons at the City. The Contractor shall be responsible for 
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ensuring that all articles found by its employees on the City’s premises are turned over to the City or the City’s 

designated agent in charge of such articles. 

 

4.7 A valid driver license (Commercial Driver License, if applicable) will be required of all personnel operating motor 

vehicles or motorized equipment on roadways in or around the City.  

 

4.8 While working on city property all Contractors’ employees shall wear (when appropriate) neat-appearing business 

casual attire or uniforms with the company name and/or logo and footwear of a style that complies with all legal 

and safety requirements, including and without limitation, the requirements of OSHA. 

 

4.9 Designation of Project Manager - The Contractor shall designate a Project Manager acceptable to the City for all 

purposes related to this Specification.  

 

4.9.1 The Project Manager shall be fully responsible for the Contractor meeting all of its obligations under 

this Contract. The Project Manager shall provide the City with an appropriate status report on the 

progress of the project every week, as well as conduct weekly team status review calls or meeting 

with the City during the Contract term, the day to be mutually determined as part of the Project Plan. 

This report may be delivered by facsimile, e-mail, U.S. postal service, or private carrier, provided it 

is delivered in a timely manner. 

 

4.9.2 The Project Manager shall be available, as reasonably required, to be on-site during necessary times. 

Such times shall be discussed between the Project Manager and the City, but the final required times 

will be at the City’s discretion.  

 

4.9.3 In the event that the designated Project Manager terminates employment with the Contractor, or is 

requested by the City to be removed from the role of Project Manager (as provided in Section 4.5), 

the position shall be assumed by an individual with equivalent qualifications, experience, and 

knowledge. Such replacement shall require the City’s prior approval.  

 

4.9.4 The Contractor shall not replace the approved Project Manager without written approval of the City, 

which approval will not be unreasonably withheld. 

 

4.10 The process by which the implementation partner requests the removal of a team member from the project. If a 

Contractor replaces a proposed team member, the Contractor shall replace that team member with a new team 

member of similar experience. The City reserves the right to accept or reject any proposed or replacement team 

member, with or without cause, at any time during the duration of the project. 

 

5. ITEMS PROVIDED BY THE CITY 

5.1 Work Location.    It shall be the sole responsibility of the Contractor to provide for project team work locations. 

 

5.2 Uninterruptible Power Supply (UPS).  It shall be the sole responsibility of the Contractor to provide for project 

team all necessary UPS. 

 

5.3 Printers. It shall be the sole responsibility of the Contractor to provide for project team all necessary printers. 

 

5.4 Office Space.   It shall be the sole responsibility of the Contractor to provide for project team all necessary office 

space. 

 

5.5 Utility Services.  It shall be the sole responsibility of the Contractor to provide for project team all necessary utility 

services. 

 

5.6 Employee Parking.  It shall be the sole responsibility of the Contractor to provide for project team all necessary 

parking.  

 

6. TOOLS AND EQUIPMENT 

It shall be the sole responsibility of the Contractor to provide for project team all tools, parts and equipment necessary 

to perform work under this Contract.  

 

7. PERFORMANCE REQUIREMENTS 

7.1 The Contractor shall perform all of its obligations and functions under the Contract in accordance with the Contract 

specifications, industry standards and any manufacturers’ specifications. The Contractor shall adjust and 

coordinate its activities to the needs and requirements of the City and perform its activities so as not to annoy, 

disturb, endanger, unreasonably interfere with or delay the operations or activities of the City. 
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7.2 The Contractor’s personnel shall perform work in a neat and professional manner, and in compliance with all 

Federal, State, and City of Brookhaven regulations and OSHA rules and regulations shall be followed at all times. 

 

7.3 Dates for commencement and completion of work shall be coordinated with the City’s Authorized Representative. 

 

7.4 Any work required beyond that which is specified herein shall be reported in advance to the City. At no time shall 

work beyond the scope be performed without prior written authorization from the City. 

 

7.5 The Contractor shall utilize maximum safety precautions. Tools and equipment will be in a good state of repair, 

safe to use, and be used in the manner in which they were intended. The Contractor is required to inform all workers 

and concerned persons of the Material Safety Data on all products being utilized on this project. No materials or 

equipment will be left unattended or stored on the project site at any time. 

 

8. CONFIDENTIAL INFORMATION 

8.1 In the course of performing the Contract work, the Contractor may gain access to security-sensitive and other 

sensitive information of the City. 

 

8.2 The Contractor agrees to hold all City data and information in confidence and to make such information known 

only to its employees and subcontractors who have a legitimate need to know such information and only after 

advising such persons of the Contractor’s non-disclosure obligations.  

 

8.3 The Contractor shall seek the City’s prior written consent before using for any purpose other than the fulfillment 

of the Contractor’s obligations hereunder, or before releasing, disclosing, or otherwise making such information 

available to any other person.  

 

8.4 The Contractor shall employ such practices and take such actions to protect the City’s information from 

unauthorized use or disclosure as the Contractor employs and takes to protect its own information, but in no event 

shall the Contractor use less than reasonable efforts to protect the City’s information.  

 

8.5 The provisions of this Section shall survive the expiration or earlier termination of the Contract. 

 

9. USE OF PREMISES 

During the progress of the work specified herein, the Contractor shall keep the premises free from accumulation of 

waste materials, and other debris resulting from the work. At the completion of each work day, the Contractor shall 

remove daily all waste materials and debris from, and about the premises as well as tools, equipment, machinery and 

surplus material, and leave the site clean and ready for occupancy by the City. 

 

10. SAFETY AND PROTECTION 

The Contractor shall be solely and completely responsible for initiating, maintaining and supervising all safety 

precautions and programs in connection with the work. The Contractor shall take all necessary precautions for the 

safety of, and shall provide the necessary protection to prevent damage, injury or loss to all employees on the work 

site and other persons including, but not limited to, the general public who may be affected thereby. 

 

11. COMPENSATION - INVOICE AND PAYMENT FOR SERVICES 

11.1 The City shall pay the Contractor, subject to any authorized deductions, the applicable prices set forth for each 

service authorized by the City, and actually delivered or performed, as the case may be, by the Contractor to the 

satisfaction and acceptance, as appropriate, of the City.  The timing of such payments shall be as set forth below 

in this Section. 

 

11.2 The City shall pay the Contractor the price as set forth within 30 days after completion of the services, or 30 days 

after the City’s receipt of the invoice, whichever is later.  The Contractor shall invoice the City for the 

implementation services that were completed and accepted under the Contract, accompanied by such supporting 

documentation and other backup material as the City may reasonably require. 

 

11.3 The Contractor shall invoice with such supporting documentation and other backup material as the City may 

reasonably require. 

 

11.4 The Contractor shall deliver to the City for approval and acceptance, and before eligible for final payment of any 

amounts due, all documents and material prepared by the Contractor for the City under this Contract. 

 

11.5 The City shall pay the undisputed amount of the Contractor’s invoice, as it may be reduced to reflect 

unsubstantiated or unsatisfactory services. Items in dispute shall be paid upon the resolution of the dispute. No 

verification or payment of any amounts invoiced shall preclude the City from recovering any money paid in 

excess of that due under the terms of this Contract. 
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11.6 The Contractor shall be obligated to pay promptly all proper charges and costs incurred by the Contractor for 

labor and materials used for the work performed hereunder. The City shall have the right, but not the obligation, 

to pay directly to third parties (including subcontractors) all past due amounts owed by the Contractor to third 

parties for labor and materials used for the work hereunder, based on invoices submitted by such third party, and 

all such amounts paid by the City shall be applied toward, and shall reduce, amounts owed to Contractor 

hereunder. 

 

11.7 The Contractor shall submit all invoices to: City of Brookhaven, GA, Accounts Payable, 4362 Peachtree Rd, 

Brookhaven, GA 30319. 

 

12.    COMPLIANCE WITH LAWS AND REGULATIONS 

12.1 The Contractor shall perform its obligations and functions hereunder in compliance with the applicable laws of 

the United States, the State of Georgia, DeKalb County, the City of Brookhaven, any applicable rules, regulations 

or directives of any agency thereof, and the applicable regulations of the City. OSHA rules and regulations shall 

be followed at all times. The City shall have the right (but not the obligation) to contest or challenge by any means 

whatsoever any law, regulation, rule or directive which in any way affects or otherwise impacts upon the 

Contractor's performance of its obligations and functions hereunder; the Contractor shall cooperate to the fullest 

extent and take whatever action (including becoming a party in any litigation) the City should reasonably request 

in connection with any such challenge or contest by the City. 

 

12.2 The Contractor shall obtain and keep current all licenses, permits and authorizations, whether municipal, county, 

state or federal, required for the performance of its obligations and functions hereunder and shall pay promptly 

when due all fees therefore. 

 

12.3 The Contractor shall abide by all applicable state and federal regulations pertaining to wages and hours of an 

employee; including but not limited to the Contractor’s compliance with requirements of the Official Code of 

Georgia Annotated and relevant State Rules and Regulations. 

 

13. CONTRACTOR'S LIABILITY 

The Contractor shall be responsible for the prompt payment of any fines imposed on the City or the Contractor by any 

other federal, state or local governmental agency as a result of the Contractor's, or its subcontractor's (or the officers’, 

directors’, employees’ or agents’ of either), failure to comply with the requirements of any law or any governmental 

agency rule, regulation, order or permit. The liability of the Contractor under this Section 13 is in addition to and in 

no way a limitation upon any other liabilities and responsibilities which may be imposed by applicable law or by the 

indemnification provisions of Section 14 hereof, and such liability shall survive the expiration or earlier termination 

of this Contract. 

 

14. INDEMNIFICATION AND INSURANCE 

14.1 The Contractor shall indemnify, defend and hold completely harmless the City, and the members (including, 

without limitation, members of the City's Council, and members of the citizens’ advisory committees of each), 

officers, employees and agents of each, from and against any and all liabilities (including statutory liability and 

liability under Workers' Compensation Laws), losses, suits, claims, demands, judgments, fines, damages, costs 

and expenses (including all costs for investigation and defense thereof, including, but not limited to, court costs, 

paralegal and expert fees and reasonable attorneys' fees) which may be incurred by, charged to or recovered from 

any of the foregoing by (i) reason or on account of damage to or destruction or loss of any property of the City, 

or any property of, injury to or death of any person resulting from or arising out of or in connection with the 

performance of this Contract, or the acts or omissions of the Contractor's directors, officers, agents, employees, 

subcontractors, licensees or invitees, regardless of where the damage, destruction, injury or death occurred, unless 

such liability, loss, suit, claim, demand, judgment, fine, damage, cost or expense was proximately caused solely 

by the City's negligence or by the joint negligence of the City and any person other than the Contractor or the 

Contractor's directors, officers, agents, employees, subcontractors, licensees, or invitees, or (ii) arising out of or 

in connection with the failure of the Contractor to keep, observe or perform any of the covenants or agreements 

in this Contract which are required to be kept, observed or performed by the Contractor, or (iii) arising out of or 

in connection with any claim, suit, assessment or judgment prohibited by Section 14.4 below by or in favor of 

any person described in Section 14.5 below, or (iv) arising out of or in connection with any action by Contractor 

or its directors, officers, agents, employees, subcontractors, licensees or invitees. The City agrees to give the 

Contractor reasonable notice of any suit or claim for which indemnification will be sought hereunder, to allow 

the Contractor or its insurer to compromise and defend the same to the extent of its interests, and to reasonably 

cooperate with the defense of any such suit or claim. In carrying out its obligations under this section, the 

Contractor shall engage counsel reasonably acceptable to the City. In any suit, action, proceeding, claim or 

demand brought in respect of which the City may pursue indemnity, the City shall have the right to retain its own 

counsel, but the fees and expenses of such counsel shall be at the expense of the City unless (1) the Contractor 

and the City shall have mutually agreed to the contrary, (2) the Contractor has failed within a reasonable time to 
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retain counsel reasonably satisfactory to the City, or (3) the City and the Contractor are both named parties in any 

such proceeding and, in the sole judgment of the City, representation of both the City and the Contractor by the 

same counsel would be inappropriate due to actual or potential differing interests between them. The 

indemnification provisions of this Section 14 shall survive the expiration or earlier termination of this Contract 

with respect to any acts or omissions occurring during the term of the Contract. 

 

14.2 In addition to indemnification provisions stated above, if the City’s use of any service, software, firmware, 

programming, or other item provided by or on behalf of the Contractor is enjoined due to infringement of another 

person or entity’s intellectual property rights, the Contractor shall promptly, at its sole cost and expense, modify 

the infringing item so that it no longer infringes, procure for the City the legal right to continue using the infringing 

item, or procure for the City a non-infringing item, or procure for the City a non-infringing replacement item 

having equal or greater functional capabilities as the infringing item. 

 

14.3 The Contractor shall assume all responsibility for loss caused by neglect or violation of any state, federal, 

municipal or agency law, rule, regulation or order. The Contractor shall give to the proper authorities all required 

notices relating to its performance, obtain all official permits and licenses, and pay all proper fees and taxes. It 

shall promptly undertake proper monetary restitution with respect to any injury that may occur to any building, 

structure or utility in consequence of its work. The Contractor will notify the City in writing of any claim made 

or suit instituted against the Contractor because of its activities in performance of the Contract. 

 

14.4 No recourse under or upon any obligation, covenant or agreement contained in this Contract, or any other 

agreement or document pertaining to the work or services of the Contractor hereunder, as such may from time to 

time be altered or amended in accordance with the provisions hereof, or any judgment obtained against the City, 

or by the enforcement of any assessment or by any legal or equitable proceeding by virtue of any statute or 

otherwise, under or independent of this Contract, shall be had against any member (including, without limitation, 

members of the City's Council, or members of the citizens advisory committees of each), any officer, employee 

or agent, as such, past, present, or future of the City, either directly or through the City or otherwise for any claim 

arising out of or in connection with this Contract or the work or services conducted pursuant to it, or for any sum 

that may be due and unpaid by the City. Any and all personal liability of every nature, whether at common law 

or in equity, or by statute or by constitution or otherwise, of any such member, officer, employee, or agent, as 

such, to respond by reason of any act or omission on his or her part or otherwise for any claim arising out of or in 

connection with this Contract or the work or services conducted pursuant to it, or for the payment for or to the 

City, or any receiver therefore or otherwise, of any sum that may remain due and unpaid by the City, is expressly 

waived and released as a condition of and in consideration of the execution of this Contract and the promises 

made to the Contractor pursuant to this Contract. 

 

14.5 In any and all claims against the City, or any of their officers, members, agents, servants or employees, by any 

employee of the Contractor, any subcontractor, anyone directly or indirectly employed by any of them or anyone 

for whose acts any of them may be liable, the indemnification obligation of the Contractor under this Section 14 

shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefit 

payable by or for the Contractor or any subcontractor under Workers' Compensation Acts, disability benefit acts 

or other employee benefit acts. 

 

14.6 No provisions of Section 14 herein shall be construed to negate, abridge, or otherwise reduce any other right of 

indemnity that the City may have as to any party or person described therein. 

 

14.7 Insurance 

14.7.1 General Liability and Automobile Liability. The Contractor shall purchase and maintain in force 

during the term of the Contract, at its own cost and expense, to protect the Contractor, the City, and 

the members (including, without limitation, all members of the governing City’s Council and the 

citizens’ advisory committees of each), officers, agents, and employees of each, from and against 

any and all liabilities arising out of or in connection with the Contractor’s performance of the 

Contract work: 

 

(1) Commercial general liability insurance with coverage of not less than ONE MILLION DOLLARS 

($1,000,000.00) combined single limit per occurrence, and with contractual liability coverage for 

Contractor’s covenants to and indemnification of the City under the Contract, and  

 

(2) Automobile liability insurance with policy limits of not less than ONE MILLION DOLLARS 

($1,000,000.00) combined single limit per accident or occurrence covering each motor vehicle operated 

on City property.  

 

14.7.1.1 Self-Insured Retention.  Contractor’s commercial general liability insurance policies shall 

not be subject to a self-insured retention exceeding $10,000, if the value of the Contract is less than 
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$1,000,000, and not be subject to a self-insured retention exceeding $100,000, if the Contract is 

$1,000,000 or more, unless approved by the City Manager. Contractor’s automobile liability 

insurance policies shall not be subject to a self-insured retention exceeding $10,000, unless approved 

by the City Manager. 

 

14.7.1.2 Additional Insured Endorsement.  Contractor agrees and shall cause the City their members 

(including, without limitation, members of the City’s Council and members of the citizens’ advisory 

committees of each), officers, employees, and agents to be named as additional insured’s under such 

policy or policies of commercial general and automobile liability insurance. 

 

14.7.2 Workers’ Compensation and Employer’s Liability. If Contractor has any employee working on City 

property, Contractor shall procure and maintain in force during the term of the Contract (i) workers’ 

compensation insurance, and (ii) employer’s liability insurance. The policy limits of the 

Contractor’s employer’s liability insurance shall not be less than $100,000 for “each accident,” 

$500,000 for “disease policy limit,” and $100,000 for “disease each employee.” If the Contractor is 

self insured, the Contractor shall provide proof of self-insurance and authorization to self-insure as 

required by applicable state laws and regulations. 

 

14.7.3 Professional Liability Insurance.  The Contractor shall purchase and maintain in force during the 

term of the Contract, Professional Liability insurance which will pay for damages arising out of 

errors or omissions in the rendering, or failure to render professional services under the Contract in 

the amount of at least ONE MILLION DOLLARS ($1,000,000.00) per claim. Such insurance must 

contain nose and tail coverage to include work performed by the Contractor from the project’s 

inception date and until such time as the Statue of Limitations has run for the work done on the 

project. 

 

 

14.7.4 Deductibles. The Contractor’s policies of insurance required by this Section 14.7 may require the 

Contractor’s payment of a deductible, provided the Contractor’s insurer is required to pay claims 

from the first dollar at 100% of the claim value without any requirement that the Contractor pay the 

deductible prior to its insurer’s payment of the claim. 

 

14.7.5 Other Insurance Requirements.  All insurance policies required by this Section 14.7 shall provide 

that they are primary insurance with respect to any other valid insurance the City may possess, and 

that any other insurance the City does possess shall be considered excess insurance only. All such 

insurance shall be carried with a company or companies which meet the requirements of Section 

15.2 of these General Conditions, and said policies shall be in a form satisfactory to the City. A 

properly completed and executed Certificate of Insurance on a form provided or approved by the 

City (such as a current ACORD certificate of insurance) evidencing the insurance coverage required 

by this Section shall be furnished to the City upon the Contractor’s execution of the Contract. The 

Contractor shall provide the City with at least thirty (30) days’ prior written notice of any adverse 

material change in the Contractor’s required insurance coverage except that ten (10) days notice of 

cancellation for non-payment is required. For purposes of this Section, an “adverse material change” 

shall mean any reduction in the limits of the insurer’s liability, any reduction, non-renewal or 

cancellation of any insurance coverage, or any increase in the Contractor’s self-insured retention. 

Prior to the expiration of any such policy, the Contractor shall file with the City a certificate of 

insurance showing that such insurance coverage has been renewed. If the insurance coverage is 

canceled or reduced, the Contractor shall, within five (5) days after such cancellation or reduction 

in coverage, file with the City a certificate showing that the required insurance has been reinstated 

or provided through another insurance company or companies approved by the City. If the 

Contractor fails to obtain or have such insurance reinstated, the City may, if it so elects, and without 

waiving any other remedy it may have against the Contractor, immediately terminate this Contract 

upon written notice to the Contractor. The City Manager shall have the right to alter the monetary 

limits or coverage herein specified from time to time during the term of this Contract, and the 

Contractor shall comply with all reasonable requests of the City Manager with respect thereto. 

 

15. SURETY BONDS/LETTERS OF CREDIT/LIABILITY INSURANCE 

15.1 A surety Bond/Letter of Credit is not required for this Contract. 

 

15.2 Liability Insurance Companies furnishing insurance coverage required by these General Conditions shall (a) be 

approved to issue insurance policies in the State of Georgia, and (b) must have no less than a "B+" Financial 

Rating and a Financial Size Category of "Class VI" or higher according to the most current edition of A.M. Best's 

Insurance Reports. If the liability insurer is rated by A.M. Best’s Insurance Reports at an “A-“ Financial Rating 
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and a Financial Size Category of “Class VIII” or higher than the City Manager may waive the requirement for 

the insurer to be approved by the State of Georgia. 

 

16. CONTRACT ADJUSTMENTS 

16.1 Notwithstanding any provision herein to the contrary, the City reserves the right to modify at any time the nature, 

method, scope, frequency, or timing of the Contractor's obligations under this Contract (Contract Adjustments) 

in whatever manner it determines to be reasonably necessary for the proper completion of the Contractor’s work 

hereunder. Both parties agree that, should any Contract Adjustments be made, the Contractor's compensation and 

the amount of the Performance Bond or Letter of Credit required, will be adjusted accordingly, in such amount 

or amounts as will be mutually agreed to by means of good faith negotiation by the City and the Contractor and, 

to the extent possible, by reference to any unit costs already established in the Proposal. Without exception, all 

deletions or additions to the scope of work will be set forth in a written Amendment to this Contract. 

 

16.2 Notwithstanding the foregoing, the City shall have the right to terminate this Contract pursuant to the provisions 

of Section 18.2 herein should the Contractor and the City fail to reach agreement on the adjusted compensation, 

or the amount of the Performance Bond or Letter of Credit, within thirty (30) days after the date of the Contract 

Adjustment. 

 

16.3 Notwithstanding the foregoing, there shall be no upward adjustment of the compensation on account of any 

Contract Adjustment made necessary or appropriate as a result of the mismanagement, improper act, or other 

failure of the Contractor, its employees, agents, or its subcontractors to properly perform its obligations and 

functions under this Contract. 

 

17. SUBCONTRACTORS 

17.1 The Contractor shall perform all of its obligations and functions under this Contract by means of its own 

employees, or by a duly qualified subcontractor which is approved in advance by the City. Such subcontractor 

which is an affiliate, parent, or subsidiary company; or had principal owners, relatives, management, or employees 

common to the Contractor; or any other party that has the ability to significantly influence the management or 

daily business operations of the subcontractor must be disclosed in writing to the City Manager. Goods and 

services provided by subcontractors which are reimbursed by the City must be bona fide arm’s-lengths 

transactions. In the event a subcontractor is employed, the Contractor shall continuously monitor the 

subcontractor's performance, shall remain fully responsible to ensure that the subcontractor performs as required 

and itself perform or remedy any obligations or functions which the subcontractor fails to perform properly. 

Nothing contained herein shall be construed to prevent the Contractor from using the services of a common carrier 

for delivering goods to the City. 

 

17.2 This Contract shall be referred to and incorporated within any contractual arrangement between the Contractor 

and a subcontractor and, in such contractual arrangement; the subcontractor shall give its express written consent 

to the provisions of this Section 17. To the extent feasible, the provisions of this Contract shall apply to any such 

subcontractor in the same manner as they apply to the Contractor. However, such application shall neither make 

any subcontractor a party to this Contract, nor make such subcontractor a third party beneficiary hereof. 

 

17.3 In the event that the Contractor employs a subcontractor, then the City may require that copies of invoices for all 

work (including invoices submitted to the Contractor for work performed by a subcontractor) shall be submitted 

to the City by the Contractor and the City shall pay all compensation to the Contractor. It shall be the sole 

responsibility of the Contractor to deal with a subcontractor with respect to the collecting and submission of 

invoices and the payment of compensation. In no event shall the City have any obligation or liability hereunder 

to any subcontractor, including, in particular, any obligations of payment. 

 

18. DEFAULT AND TERMINATION 

18.1 In the event that: 

 

18.1.1 the Contractor shall repeatedly fail (defined for this purpose as at least three (3) failures within any 

consecutive twelve (12) month period) to keep, perform or observe any of the promises, covenants 

or agreements set forth in this Contract (provided that notice of the first two (2) failures shall have 

been given to the Contractor, but whether or not the Contractor shall have remedied any such 

failure); or 

 

18.1.2 the Contractor shall fail to keep, perform or observe any promise, covenant, or agreement set forth 

in this Contract, and such failure shall continue for a period of more than five (5) days after delivery 

to the Contractor of a written notice of such breach or default; or 
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18.1.3 the Contractor's occupational or business license shall terminate or the Contractor shall fail to 

provide the City with any bond, letter of credit, or evidence of insurance as required by the Contract 

Documents, for any reason; or 

 

18.1.4 the Contractor fails for any reason to provide the City with an acceptable renewal or replacement 

bond or letter of credit within the time period specified by a provision of this Contract; or 

 

18.1.5 the Contractor shall become insolvent, or shall take the benefit of any present or future insolvency 

statute, or shall make a general assignment for the benefit of creditors, or file a voluntary petition in 

bankruptcy or a petition or answer seeking an arrangement for its reorganization, or the readjustment 

of its indebtedness under the Federal Bankruptcy laws, or under any other law or statute of the 

United States or any State thereof, or shall consent to the appointment of a receiver, trustee or 

liquidator of all or substantially all of its property; or 

 

18.1.6 the Contractor shall have a petition under any part of the Federal Bankruptcy laws, or an action 

under any present or future insolvency laws or statute filed against it, which petition is not dismissed 

within thirty (30) days after the filing thereof; or 

 

18.1.7 There is any assignment by the Contractor of this Contract or any of the Contractor’s rights and 

obligations hereunder for which the City has not consented in writing; or 

 

18.1.8 The Contractor shall default on any other agreement entered into by and between Contractor and 

the City, then, in its discretion, the City shall have the right to terminate this Contract for default, 

which termination shall be effective upon delivery of written notice of such termination to the 

Contractor. In the event that the City terminates this Contract for default, or the Contractor abandons 

or wrongfully terminates the Contract, the Contractor shall be paid for compensation earned to the 

date of termination or abandonment (but the City shall have the right to reduce by off-set any 

amounts owed to the Contractor hereunder or under any other Contract or obligation by the amount 

of the City’s damages and any amounts owed by the Contractor to the City), but the Contractor shall 

not be compensated for any profits earned or claimed after the receipt of the City's notice of 

termination by default or after abandonment or wrongful termination. The City's election to 

terminate or not to terminate this Contract in part or whole for the Contractor's default shall in no 

way be construed to limit the City's right to pursue and exercise any other right or remedy available 

to it pursuant to the terms of the Contract or otherwise provided by law or equity. 

 

18.2 Notwithstanding anything else herein contained, the City may terminate this Contract in whole or in part at any 

time for its convenience by giving the Contractor thirty (30) days written notice. In that event, the Contractor 

shall proceed to complete any part of the work, as directed by the City, and shall settle all its claims and obligations 

under the Contract, as directed by the City. The Contractor shall be compensated by the City in accordance with 

the provisions hereof, including in particular Section 2 of these General Conditions, provided, however, that in 

no event shall Contractor be entitled to compensation for work not performed or for anticipatory profits. 

Contractor shall justify its claims, as requested by the City, with accurate records and data. 

 

18.3 Bankruptcy and Liquidation - In the event the Contractor (1) makes an assignment for the benefit of creditors, or 

petition or apply to any tribunal for the appointment of a custodian, receiver, or trustee for all or a substantial part 

of its assets; (2) commences any proceeding under any bankruptcy, reorganization, arrangement, readjustment of 

debt, dissolution, or liquidation law or statute of any jurisdiction whether now or hereafter in effect; (3) has had 

any such petition or application filed or any such proceeding commenced against it in which an order for relief is 

entered or an adjudication or appointment is made, and which remains undismissed for a period of sixty (60) days 

or more; (4) takes any corporate action indicating its consent to, approval of, or acquiescence in any such petition, 

application, proceeding, or order for relief or the appointment of a custodian, receiver, or trustee for all or 

substantial part of its assets; or (5) permits any such custodianship, receivership, or trusteeship to continue 

undischarged for a period of sixty (60) days or more causing the Contractor or any third party, including, without 

limitation, a trustee in bankruptcy, to be empowered under state or federal law to reject this Contract or any 

agreement supplementary hereto, the City shall have the following rights: 

 

(i) In the event of a rejection of this Contract or any agreement supplementary hereto, the City shall be 

permitted to retain and use any back-up or archival copies of the software licensed hereunder under this 

Agreement for the purpose of enabling it to mitigate damages caused to the City because of the rejection of 

this Contract. The City shall exert reasonable efforts to mitigate such damages by use of such back-up or 

archival copies. 

 

(ii) In the event of rejection of this Contract or any agreement supplementary hereto, the City may elect 

to retain its rights under this Contract or any agreement supplementary hereto as provided in Section 365(n) 
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of the Bankruptcy Code. Upon written request of the City to, as applicable, the Contractor or the bankruptcy 

trustee or receiver. The Contractor or such bankruptcy trustee or receiver shall not interfere with the rights 

of the City as licensee as provided in this Contract or in any agreement supplementary hereto to obtain the 

Source Material(s) from the bankruptcy trustee and shall, if requested, cause a copy of such Source 

Material(s) to be available to the City. 

 

(iii) In the vent of rejection of this Contract or any agreement supplementary hereto, the City may elect 

to retain its rights under this Contract or any agreement supplementary hereto as provided in section 365(n) 

of the Bankruptcy Code without prejudice to any of its rights of setoff with respect to this Contract under the 

Bankruptcy Code or applicable non-bankruptcy law; or In the event of a rejection of this Contract or any 

agreement supplementary hereto, the City may retain its rights under this Contract or any agreement 

supplementary hereto as provided in section 365(n) of the Bankruptcy Code without prejudice to any of its 

rights under section 503(b) of the Bankruptcy Code. 

 

19. CITY'S AUTHORIZED REPRESENTATIVE 

During the term of this Contract, the City Manager or designee may from time to time designate an individual to serve 

as the City's Authorized Representative and an Assistant Representative designated to serve in that capacity in the 

absence of the CITY’S AUTHORIZED REPRESENTATIVE, who shall have such authority to act on the City's behalf 

as the City Manager may from time to time actually delegate to such person, but in no event shall the CITY’S 

AUTHORIZED REPRESENTATIVE have authority to modify or terminate this Contract, or make final decisions 

with respect to amendments, time extensions, assignments, cost or payment adjustments or payment disputes. 

 

20. ASSIGNMENT 

Neither this Contract nor any of the Contractor's rights or obligations hereunder may be assigned by the Contractor 

without the City's prior written consent, which consent may be granted or withheld at the City's sole discretion. Any 

transfer of this Contract by merger, consolidation or liquidation (unless the stock of the Contractor is traded on a 

national stock exchange or in a generally recognized over the counter securities market) any change in ownership of 

or power to vote a majority of the outstanding voting stock or ownership interests of the Contractor shall constitute an 

assignment of this Contract for purposes of this Section. In the event the Contractor assigns or subcontracts or attempts 

to assign or subcontract any right or obligation arising under this Contract without the City's prior written consent, the 

City shall be entitled to terminate this Contract pursuant to the provisions of Section 17 hereof. 

 

21. NOTICES 

21.1 Unless otherwise stated herein, all notices or other writings which the City is required or permitted to give to the 

Contractor may be hand delivered, mailed via U.S. Certified Mail or sent next-day delivery by a nationally-

recognized overnight delivery service to the Contractor's address set forth in the Proposal. Any such notice shall 

be deemed to have been delivered upon actual delivery, or one (1) day following submission to a nationally-

recognized overnight delivery service for next day delivery to the Contractor, or three (3) days following 

submission to the Contractor by U.S. Certified Mail. 

 

21.2 Unless otherwise stated herein, all notices or other writings which the Contractor is required or permitted to give 

to the City may be hand delivered to the City Manager, mailed via U.S. Certified Mail, or sent next-day delivery 

by a nationally-recognized overnight delivery service. Any such notice shall be deemed to have been delivered 

upon actual delivery, or one (1) day following submission to a nationally-recognized overnight delivery service 

for next day delivery to City, or three (3) days following submission to the City by U.S. Certified Mail. Any such 

notice shall be sent to: 

 

City of Brookhaven, GA 

ATTN: City Manager  

4362 Peachtree Rd, 

Atlanta, GA 30319 

 

21.3 Either party may change its notice address by written notice to the other given as provided in this section. 

 

22. NONDISCRIMINATION 

22.1 During the performance of this Contract, the Contractor, for itself, its assignees and successors in interest agrees 

as follows: 

 

22.1.1 Compliance with Regulations.  The Contractor shall comply with the Laws and Regulations as they 

may be amended from time to time (hereafter referred to as the "Regulations"), which are herein 

incorporated by reference and made a part of this Contract. 

 

22.1.2 Nondiscrimination.  The Contractor, with regard to the work performed by it during the Contract, shall 

not discriminate on the grounds of race, color, or national origin in the selection and retention of any 



  

Page 25 of 32 
 

subcontractor, including procurement of materials and leases of equipment. The Contractor shall not 

participate either directly or indirectly in the discrimination prohibited by the Regulations. 

 

22.1.3 Solicitations for Subcontracts, Including Procurement of Materials and Equipment. In all solicitations 

either by competitive proposing or negotiation made by the Contractor for work to be performed under 

a subcontract, including procurement of materials or leases of equipment, each potential subcontractor 

or supplier shall be notified by the Contractor of the Contractor's obligations under this Contract and 

the Regulations relative to nondiscrimination on the grounds of race, color or national origin. 

 

22.1.4 Information and Reports.  The Contractor shall provide all information and reports required by the 

Regulations or directives issued pursuant thereto and shall permit access to its books, records, accounts, 

other sources or information, and its facilities as may be determined by the City to be pertinent to 

ascertain compliance with such Regulations, orders and instructions. Where any information required 

of the Contractor is in the exclusive possession of another who fails or refuses to furnish this 

information, the Contractor shall so certify to the City, as appropriate, and shall set forth what efforts it 

has made to obtain the information. 

 

22.1.5 Sanctions for Noncompliance.  In the event of the Contractor's noncompliance with the 

nondiscrimination provisions of this Contract, the City shall impose such Contract Sanctions as it may 

determine to be appropriate, including but not limited to: 

 

22.1.5.1 Withholding of payments to the Contractor under the Contract until the Contractor 

complies, and/or 

 

22.1.5.2 Cancellation, termination or suspension of the Contract, in whole or in part. 

 

22.1.6 Incorporation of Provisions.  The Contractor shall include the provisions of subsections 22.1.1 through 

22.1.5 in every subcontract, including procurement of materials and leases of equipment, unless exempt 

by the Regulations or directives issued pursuant thereto. The Contractor shall take such action with 

respect to any subcontract or procurement as the City may direct as a means of enforcing such 

provisions including sanctions for noncompliance. Provided, however, that in the event the Contractor 

becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such 

direction, the Contractor may request the City to enter into such litigation to protect the interest of the 

City and, in addition, the Contractor may request the United States to enter into such litigation to protect 

the interests of the United States. 

 

22.2 The Contractor assures the City that it will comply with the pertinent statutes, Executive Orders and such rules as 

are promulgated to assure that no person shall, on the grounds of race, creed, color, national origin, sex, age, 

marital status, or handicap be excluded from participating in any activity conducted with or benefiting from 

Federal assistance. This provision shall bind the Contractor from the period beginning with the initial solicitation 

through the completion of the Contract. 

 

23. COPYING DOCUMENTS 

The Contractor hereby grants the City and its agent’s permission to copy and distribute any and all materials and 

documents contained in, comprising, or which are otherwise submitted to the City with or in connection with the 

Contractor’s Proposal or which are contained in the Contract Documents (the “Submittals”). The permission granted 

by the Contractor shall be on behalf of the Contractor and any and all other parties who claim any rights to any of the 

materials or documents comprising the Submittals. Such permission specifically authorizes the City and its agents to 

make and distribute such copies of the Submittals or portions thereof as may be deemed necessary or appropriate by 

the City for its own internal purposes or for responding to requests for copies from any member of the public regardless 

of whether the request is specifically characterized as a public records request pursuant to Georgia Code. This 

provision shall survive the expiration or termination of the Contract. 

 

24. GENERAL PROVISIONS 

24.1 The Contract Documents consist of the Contract, the Proposal Forms, the Instructions to Proposers, Request for 

Proposals, all Addendum(s) issued prior to execution of this Contract, these General Conditions and the 

Specifications. Together, these documents comprise the Contract and all the documents are fully a part of the 

Contract as if attached to the Contract or repeated therein. Precedence of the Contract Documents shall be as 

follows: (i) addendum(s) to the Contract Documents, (ii) the Contract, (iii) the General Conditions (iv) the 

Proposal Forms, (v) the Instructions to Proposers, (vi) the Specifications, and (vii) the Request. 

 

24.2 This Contract represents the entire agreement between the parties in relation to the subject matter hereof and 

supersedes all prior agreements and understandings between such parties relating to such subject matter, and there 

are no contemporaneous written or oral agreements, terms or representations made by any party other than those 
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contained herein. No verbal or written representations shall be relied upon outside the Contract terms and 

amendments. Without exception, all deletions or additions to the scope of work will be set forth in a written 

amendment to this Contract. No amendment, modification, or waiver of this Contract, or any part thereof, shall 

be valid or effective unless in writing signed by the party or parties sought to be bound or charged therewith; and 

no waiver of any breach or condition of this Contract shall be deemed to be a waiver of any other subsequent 

breach or condition, whether of a like or different nature. 

 

24.3 The Contractor shall, during the term of this Contract, repair any damage caused to real or personal property of 

the City and/or its tenants, wherever situated, caused by the intentional, reckless, or negligent acts or omissions 

of the Contractor's officers, agents, or employees, and any subcontractors and their officers, agents, or employees, 

or, at the option of the City, the Contractor shall reimburse the City for the cost of repairs thereto and replacement 

thereof accomplished by or on behalf of the City.  

 

24.4 The Contractor warrants to the City that no work performed or materials purchased pursuant to the Contract, 

whether by, from, or through the Contractor or a subcontractor, shall cause any claim, lien or encumbrance to be 

made against any property of the City, and the Contractor shall indemnify and save the City harmless from and 

against any and all losses, damages and costs, including attorneys’ fees, with respect thereto. If any such claim, 

lien or encumbrance shall be filed, the Contractor shall, within thirty (30) days after notice of the filing thereof, 

cause the same to be discharged of record by payment, deposit, bond, order of a court of competent jurisdiction 

or otherwise. This provision shall survive the expiration or termination of the Contract. 

 

24.5 The language of this Contract shall be construed according to its fair meaning, and not strictly for or against either 

the City or the Contractor. This Contract shall be deemed to be made, construed and performed according to the 

laws of the State of Georgia. Any suit or proceeding initiated for the purpose of interpreting or enforcing any 

provision of this Contract or any matter in connection therewith shall be brought exclusively in a court of 

competent jurisdiction in DeKalb County, Georgia, and the Contractor waives any venue objection, including, 

but not limited to, any objection that a suit has been brought in an inconvenient forum. The Contractor agrees to 

submit to the jurisdiction of the Georgia courts and irrevocably agrees to acknowledge service of process when 

requested by the City 

 

24.6 The section headings herein are for the convenience of the City and the Contractor, and are not to be used to 

construe the intent of this Contract or any part hereof, or to modify, amplify, or aid in the interpretation or 

construction of any of the provisions hereof. 

 

24.7 The use of any gender herein shall include all genders, and the use of any number shall be construed as the singular 

or the plural, all as the context may require. 

 

24.8 The delay or failure of the City at any time to insist upon a strict performance of any of the terms, conditions and 

covenants herein shall not be deemed a waiver of that breach or any subsequent breach or default in the terms, 

conditions, or covenants of this Contract. The Contractor shall not be relieved of any obligation hereunder on 

account of its failure to perform by reason of any strike, lockout, or other labor disturbance. 

 

24.9 If the City shall, without any fault, be made a party to any litigation commenced between the Contractor and a 

third party arising out of the Contractor's operations and activities at the premises, then the Contractor shall pay 

all costs and reasonable attorney's fees incurred by or imposed upon the City in connection with such litigation 

for all trial and appellate proceedings. The City shall give prompt notice to the Contractor of any claim or suit 

instituted against it by such third party. The provisions of this Section supplement and are not intended to be in 

lieu of the indemnification provisions of Section 5 hereof. The provisions of this Section shall survive the 

acceptance of the services and payment therefore, and the expiration or earlier termination of this Contract. 

 

24.10 The City shall have the right to recover from the Contractor all of the City's costs and expenses incurred in 

enforcing the provisions of this Contract including, but not limited to, (1) the cost of administrative investigation 

and enforcement (including, without limitation, audit fees and costs, attorneys' fees) and (2) the cost of any trial, 

appellate or bankruptcy proceeding (including, without limitation, investigation costs, audit fees and costs, 

attorneys' fees, court costs, paralegal fees and expert witness fees). This provision shall survive the expiration or 

termination of the Contract. 

 

24.11 The Contractor shall not during the term of the Contract knowingly hire or employ (on either a full-time or part-

time basis) any employee of the City.  

 

24.12 The Contractor shall be required, during the term of the Contract, at no additional cost to the City, to take such 

reasonable security precautions with respect to its operations at City Hall as the City in its discretion may from 

time to time prescribe. The Contractor shall comply with all regulations, rules and policies of any governmental 

authority, including the City, relating to security issues. 
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24.13 The City may, but shall not be obligated to, cure, at any time, upon five (5) days written notice to the Contractor 

(provided, however, that in any emergency situation the City shall be required to give only such notice as is 

reasonable in light of all the circumstances), any default by the Contractor under this Contract; whenever the City 

so cures a default by the Contractor, all costs and expenses incurred by the City in curing the default, including, 

but not limited to, reasonable attorneys' fees, shall be paid by the Contractor to the City on demand. 

 

24.14 The City shall, in its discretion, be entitled to deduct from the compensation to which the Contractor is otherwise 

entitled hereunder, an amount equal to any liabilities of the Contractor to the City which are then outstanding. In 

the event that additional work beyond the scope of this Contract is requested by the City Manager and it results 

in any extra charges to the City, the Contractor shall so advise the City in writing of the amount of the extra 

charges. The City is not required to pay any extra charges for additional work unless such work and the charges 

therefore have been approved in advance and have been confirmed in writing within twenty-four (24) hours by 

the City Manager, in his or her exclusive discretion. 

 

24.15 The Contractor is an independent contractor and nothing contained herein shall be construed as making the 

Contractor an employee, agent, partner or legal representative of the City for any purpose whatsoever. The 

Contractor acknowledges that it does not have any authority to incur any obligations or responsibilities on behalf 

of the City, and agrees not to hold itself out as having any such authority. Nothing contained in this Contract shall 

be construed to create a joint employer relationship between the City and the Contractor with respect to any 

employee of the Contractor or of its subcontractors. 

 

24.16 The Contractor and its subcontractors, if any, shall maintain complete and accurate books and records in 

accordance with generally accepted accounting principles, consistently applied, and shall be in a form reasonably 

acceptable to the City Manager or designee. The Contractor and its subcontractors shall account for all expenses 

of any nature related to transactions in connection with this Contract in a manner which segregates in detail those 

transactions from other transactions of the Contractor and subcontractors and which support the amounts reported 

and/or invoiced to the City. At a minimum, the Contractor’s and subcontractor’s accounting for such expenses 

and transactions shall include such records in the form of electronic media compatible with or convertible to a 

format compatible with computers utilized by the City at its offices; a computer run hard copy; or legible 

microfilm or microfiche, together with access to the applicable reader. All such books and records and 

computerized accounting systems, shall upon reasonable notice from the City be made available in DeKalb 

County, Georgia, for inspection, examination, audit and copying by the City through and by its duly authorized 

representatives at any time for up to four (4) years after the year to which books and records pertain. Such 

inspection, examination, or audit may include, but is not limited to a review of the general input, processing, and 

output controls of information systems, using read only access, for all computerized applications used to record 

financial transactions and information. The Contractor and subcontractor shall freely lend its own assistance in a 

timely manner in making such inspection, examination, audit, or copying and, if such records are maintained in 

electronic and other machine readable format, shall provide the City and/or its representative such assistance as 

may be required to allow complete access to such records. The City Manager may require the Contractor and 

subcontractors to provide other records the City Manager, in his or her sole discretion, deems necessary to enable 

the City to perform an accurate inspection, examination or audit of expenses incurred in and transactions related 

to performance of this Contract. Such records shall be provided within thirty (30) days of request thereof. In the 

event that expenses incurred or reimbursed are found by such inspection, examination, or audit to have been 

overpaid, the Contractor and its subcontractors agree that such amounts shall be payable to the City. If, prior to 

the expiration of the above-stated four (4) year record retention period, any audit or investigation is commenced 

by the City, or any claim is made or litigation commenced relating to this Contract by the City, the Contractor, or 

a third party, the Contractor shall continue to maintain all such records, and the City shall continue to have the 

right to inspect such records in the manner stated above, until the inspection, examination, audit, claim, or 

litigation is finally resolved (including the determination of any and all appeals or the expiration of time for an 

appeal). This provision shall survive the expiration or earlier termination of this Contract. In the event of any 

conflict between any provision of this Contract and generally accepted accounting principles or generally accepted 

auditing standards, the provisions of this Contract shall control even where this Contract references such 

provisions or standards. In particular, without limitation, the Contractor and subcontractors shall maintain all 

records required under this Contract to the full extent required hereunder, even if some or all such records would 

not be required under such generally accepted accounting principles or auditing standards. If as a result of an 

inspection, examination or audit, it is established that amounts are due from the Contractor to the City, the 

Contractor shall forthwith, upon written demand from the City, pay the City such amount, together with interest 

on the amount due at the rate of eighteen (18%) percent per annum, or if less, the maximum rate of interest 

allowed by law, from the date such additional amounts were overpaid by the City. Further if such inspection, 

examination or audit establishes that the Contractor has over billed such amounts for any Contract period by two 

(2%) percent or more, then the entire expense of such inspection, examination or audit shall be paid by the 

Contractor. 
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24.17 The Contractor and subcontractors shall prepare and provide the City with all detailed reports as required under 

the Contract on a timely basis. The City reserves the right to modify the reporting procedures or the form and 

content of any report as it deems necessary. 

 

24.18 There are no third party beneficiaries to this Contract and nothing contained herein shall be construed to create 

such. 

 

24.19 Time is of the essence for the performance of each of the Contractor's obligations under this Contract. 

 

24.20 In computing any period of time established under this Contract, except as otherwise specified herein the word 

“days,” when referring to a period of time that is ten (10) days or less means business days, and when referring 

to a period of time that is more than ten (10) days means calendar days. The day of the event, from which the 

designated period of time begins to run shall not be included. A business day is any day other than Saturday, 

Sunday, or Federal, State of Georgia or City holidays. 

 

24.21 The Contractor agrees to perform all acts and execute all supplementary instruments or documents which may be 

reasonably necessary to carry out or complete the transaction(s) contemplated by this Contract. 

 

24.22 The City reserves the right to further develop, improve, repair and alter the facilities and all roadways, and parking 

areas, as it may reasonably see fit, free from any and all liability to the Contractor for loss of business or damages 

of any nature whatsoever to the Contractor occasioned during the making of such improvements, repairs, 

alterations and additions, including, but not limited to, any damages resulting from negligence of the City or its 

employees, agents or contractors. 

 

24.23 The Contractor and the City hereby mutually waive any claim against each other and their respective members, 

officials, officers, agents and employees for damages (including damages for loss of anticipated profits) caused 

by any suit or proceedings brought by either of them or by any third party directly or indirectly attacking the 

validity of this Contract or any part thereof, or any addendum or amendment hereto, or the manner in which this 

Contract was solicited, awarded or negotiated, or arising out of any judgment or award in any suit or proceeding 

declaring this Contract, or any addendum or amendment hereto, null, void or voidable or delaying the same, or 

any part thereof, from being carried out. 

 

24.24 At the option of the Contractor, the products and/or services provided under the Contract resulting from this 

solicitation may be provided to other governmental agencies, including the State of Georgia, its agencies, political 

subdivisions, counties and cities under the same terms and conditions, including price, as such products and/or 

services are provided under this Contract.  Each governmental agency allowed by the Contractor to purchase 

products and/or services in connection with this Contract shall do so independent of the City or any other 

governmental entity.  Each agency shall be responsible for its own purchases and shall be liable only for goods 

and services ordered, received and accepted by it.  The City shall have no liability to the Contractor or any 

governmental agency resulting from the purchase by that agency of products and/or services from the Contractor 

in connection with this Contract. 

 

24.25 Contractor must adhere to the City’s Travel Policy. 

 



  

Page 29 of 32 
 

Exhibit I*  

 



  

Page 30 of 32 
 

Exhibit II 

 
 



  

Page 31 of 32 
 

Exhibit III 

 
 

 



  

Page 32 of 32 
 

Exhibit IV

 


