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days, and not more than one hundred eighty (180) days, before
the conclusion of the initial two-year (2-yr.) period.

(d) Procedure for Seeking Hardship Extension.  An application
for a hardship extension shall be filed in writing with the Clerk
and shall state the grounds for requesting an extension of time.
Within ten (10) days after receiving the application, the Clerk
shall schedule a public hearing on the application before the
Hearing Officer, which public hearing shall be conducted within
thirty (30) days after the Clerk’s receipt of the application.  Notice
of the time and place of such public hearing shall be mailed to
the applicant, shall be published at least ten (10) days before the
hearing in a newspaper of general circulation published within
the County, and shall contain the particular location for which the
hardship extension is requested.  At the hearing, all parties shall
have the right to offer testimony, documentary  and tangible
evidence bearing on the issues; may be represented by counsel,
and shall have the right to confront and cross-examine
witnesses.  The Hearing Officer shall issue a written decision
within ten (10) days after the public hearing on the application for
a hardship extension.  An extension under the provisions of this
Section 21 shall be for a reasonable period of time
commensurate with the investment involved, and shall be
approved only if the hearing officer makes all of the following
findings or such other findings as are required by law.

(i) The applicant has made a substantial investment,
including but not limited to lease obligations incurred in an arms-
length transaction, in the property or structure on or in which the
nonconforming use is conducted; such property or structure
cannot be readily converted to another, conforming use; and
such investment was made prior to the effective date of this
ordinance; and

(ii) The applicant will be unable to recoup said investment
as of the date established for termination of the use; and
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(iii) The applicant has made good faith efforts to recoup the
investment and to relocate the use to a location in conformance
with this Section 21.

(Ordinance § 21 (emphasis in original).)

Additionally, Floyd County Code § 2-19-7, regarding zoning, states, in

relevant part:

(8) Nonconforming use.  Any lawful use of land or buildings
existing on the effective date of this chapter, or on the effective
date of any subsequent amendment thereto, and located within
a zoning district in which it would not be permitted as a new use
under this chapter, is hereby declared to be a nonconforming
use.  Continuance of a nonconforming use shall be subject to all
of the following provisions.

a.  Change of use.  A nonconforming use shall not be
changed to any use except a conforming use.  When a
nonconforming use has been changed to a conforming
use, it shall not be changed again to any nonconforming
use.

b.  Extension or structural alteration.  A nonconforming use
of land and/or a structure housing a nonconforming use
shall not be extended or enlarged except in conformity with
this chapter.  This provision shall not be construed as
preventing normal maintenance and repairs.

c.  Destruction.  A building or property containing a
nonconforming use which is damaged by fire, flood,
explosion, wind or other catastrophe in any amount equal
to or greater than sixty (60) percent of the total property
value . . . shall not be reconstructed except in conformity
with the provisions of this chapter.

Case 4:06-cv-00190-HLM     Document 128      Filed 03/14/2008     Page 66 of 185

CITY OF BROOKHAVEN, GA SOB REGS     002624



67

d.  Discontinuance.  When a nonconforming use of any
land or building has been discontinued for a period of
twelve (12) consecutive months, it shall not be
reestablished or changed to any use not in conformity with
the provisions of this chapter.

(Pl.’s [sic] Mot. Summ. J. Ex. 13 (Floyd County Code § 2-19-7(8)) (emphasis

in original).)

5. McLaughlin Affidavits

The Court observes that Plaintiffs have filed four affidavits by their

expert Robert Bruce McLaughlin.  The Court has reviewed the relevant

affidavits and their numerous exhibits.  In the interest of judicial economy

and producing a timely Order, the Court simply summarizes those affidavits

below.  As an initial matter, for the reasons set forth supra Part II, the Court

will not consider those portions of Mr. McLaughlin’s affidavits which contain

inadmissible hearsay, speculation, legal conclusions, and legal arguments.

a. First McLaughlin Affidavit

In his first affidavit, Mr. McLaughlin discusses several of the predicate

documents cited in the Ordinance and attached as exhibits to Defendant’s

Answer.  (See generally McLaughlin Aff. I.)  According to Mr. McLaughlin,

the following three of those documents contain no first-hand research, but
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  The Court observes that the Environmental Research Group Report is not cited10

as a predicate document in the Ordinance itself.  (See generally Ordinance.)
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rely on the findings of earlier documents and misrepresent those documents:

the 1989 Report of the Attorney General’s Working Group On the Regulation

of Sexually Oriented Businesses, the 1996 Environmental Research Group

Report, and the 1994 St. Cloud, Minnesota document.  (Id. ¶ 34.)  

Specifically, Mr. McLaughlin criticizes the 1989 Report of the Attorney

General’s Working Group On the Regulation of Sexually Oriented

Businesses as misstating a 1978 St. Paul, Minnesota study, (id. ¶¶ 36-38),

and criticizes the 1996 Environmental Research Group Report for

summarizing the above Minnesota Attorney General’s report and also

mischaracterizing the 1978 study, (id. ¶¶ 40-41).  According to Mr.10

McLaughlin, the 1989 Minnesota Attorney General’s report could not rely on

the underlying study to conclude that adult businesses negatively impacted

surrounding areas because the underlying study itself included both sexually

oriented  businesses and businesses serving alcohol, and determined that

no conclusions could be drawn specifically addressing sexually oriented

businesses.  (Id. ¶¶ 36-38.)
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  For the reasons set forth in the Court’s March 5, 2007, Order, the Court declines11

to distinguish between on-site and off-site sexually oriented businesses in this case.  (See
Order of Mar. 5, 2007, at 74-76.)
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Mr. McLaughlin avers that three additional documents  cited in the

Ordinance are studies prepared for an adult use or are academic articles, but

does not explain why those studies are not applicable to the Ordinance or

are inaccurate.  (McLaughlin Aff. I ¶ 42.)  Mr. McLaughlin also states that

local government studies prepared through the mid 1980s would not have

considered any off-site only adult uses.  (Id. ¶ 44.)11

According to Mr. McLaughlin, the 1994 New York Times Square study

and 1994 New York City study  did not find any evidence of harm caused12

by adult uses.  (McLaughlin Aff. ¶ 46.)  However, the Court has reviewed the

1994 Times Square study, and observes that the following findings were

reported:

•  All survey respondents acknowledged the improvements
in the area and voiced optimism about the future of Times
Square even as they bemoaned the increase of adult
establishments on Eighth Avenue.  Many respondents felt that
some adult establishments could exist in the area, but their
growing number and their concentration on Eighth Avenue
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constitute a threat to the commercial prosperity and residential
stability in the past few years.

•  Although the study was unable to obtain data before the
recent increase in adult establishments and, thus, unable to
show if there’s been an increase in actual complaints, there
were, in fact, 118 complaints made on Eighth Avenue between
45th and 48th compared to 50 on the control blocks on Ninth
Avenue between 45th and 48th.  In addition, the study reveals a
reduction in criminal complaints the further one goes north on
Eighth Avenue away from the major concentration of these
establishments.

•  The rate of increase of total assessed values of the
Eighth Avenue study blocks increased by 65% between 1985
and 1993 compared to 91% for the control blocks during the
same period.  Furthermore, acknowledging the many factors that
lead to a property’s increased value, including greater rents paid
by some adult establishments, an assessment of the study
blocks reveal that the rates of increases in assessed value for
properties with adult establishments is greater than the increase
for properties on the same blockfront without adult
establishments.

•  Many property owners, businesses, experts and officials
provided anecdotal evidence that proximity (defined in various
degrees) to adult establishments hurts businesses and property
values.

(Answer Ex. B-26 at ii-iii (1994 Report on the Secondary Effects of the

Concentration of Adult Use Establishments in the Times Square Area).)

Mr. McLaughlin also criticizes Dr. McCleary’s Kennedale, Texas,

analysis for failing to analyze the city’s off-site adult video store, and for
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  The Court observes that the Ordinance does not reference Dr. McCleary’s13

Montrose, Illinois, or Kennedale, Texas studies.  (See generally Ordinance.)  Rather,
those studies are referenced in Dr. McCleary’s affidavit and expert report in this case.
(See Aff. and Expert Report of Richard McCleary, Ph.D. (“McCleary Aff.”).)

71

instead analyzing crime before and after the opening of an adult bookstore

in Montrose, Illinois.  (McLaughlin Aff. I ¶ 48.)  The Court observes that in his

Kennedale report, Dr. McCleary reviews studies from several other cities in

support of his theory that off-site sexually oriented businesses have the

same crime-related secondary effects as similar on-site businesses.

(Answer B-25 at 12-20.)   According to Mr. McLaughlin, he has come close13

to replicating Dr. McCleary’s “post” Montrose analysis, but was unable to

replicate Dr. McCleary’s “pre” analysis.  (McLaughlin Aff. I ¶ 49.)  Mr.

McLaughlin also criticizes the methodology used by Dr. McCleary in the

above studies.  (Id. ¶¶ 50-52, 57, 59.)

Mr. McLaughlin also criticizes the 2001 Spokane, Washington

documents cited in the Ordinance as based on “self-selected comments and

hearsay assertions.”  (McLaughlin Aff. ¶ 65.)  The Spokane Documents

include anecdotal evidence of criminal activity and negative impacts to the

value of nearby businesses due to the opening of an adult bookstore. (Def.’s

Answer Ex. B-15b (Minutes Spokane City Plan Commission) (including
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public testimony by neighboring business owners of female employees being

rudely accosted, bookstore loiterers throwing rocks through windows or

otherwise threatening people when asked to leave neighboring business

premises, clientele with young children complaining, decrease in clientele,

negative reactions from prospective business purchasers, increase in late-

night activity in adult bookstore parking lot, possibly including prostitution,

and exposure of children to pornography).)  According to Mr. McLaughlin, he

has studied the property values surrounding adult business in the Spokane,

and determined that there is no evidence of decreased property values in the

area around the four adult businesses at issue.  (Id. ¶¶ 67, 69-74.)  Mr.

McLaughlin, however, did find a statistically significant higher overall

percentage of occupant turnover in the area around those four businesses

than in control group areas.  (Id. ¶ 75-76.)  Mr. Mclaughin also concluded

that the subject areas are economically healthy based on the percentage of

owner occupied properties and property turnover.  (Id. ¶¶ 77-82.)

Finally, in Exhibits B and F to his first affidavit, Mr. McLaughlin

discusses contradictory and inconclusive findings regarding local

government adult use studies and summarizes secondary effects analyses
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of take-home only adult video stores, respectively.  (See generally

McLaughlin Aff. I Exs. B & F.)  The Court observes that Plaintiffs do not cite

to or discuss those Exhibits in their combined summary judgment brief.  It is

not the responsibility of the Court to ferret through the extensive record in

this case for support of Plaintiffs’ position.  Estate of Moreland v. Dieter, 395

F.3d 747, 759 (7th Cir. 2005) (stating that court will not scour record to

locate evidence supporting party’s legal argument and that perfunctory or

undeveloped arguments are waived); Chattooga Conservancy v. Jacobs, 373

F. Supp. 2d 1353, 1376 (N.D. Ga. 2005) (stating that it is not court’s

responsibility to ferret out information contained in a massive record).

Nevertheless, the Court has reviewed those documents and determines that

they do not provide sufficient applicable evidence contradicting all of the

rationales, findings, and studies set forth in the Ordinance.  The Court

observes that some of the studies reviewed in Exhibit B are inconclusive with

regard to adverse secondary effects and thus do not contradict the

Commission’s findings or cited studies, examine sexually oriented

businesses and businesses serving alcohol together and therefore are not

applicable to the Ordinance at issue, or quote a mere paragraph from the
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studies without summarizing the studies’ overall findings in any meaningful

fashion.  (See McLaughlin Aff. I Ex. B.)  The Court also observes that Exhibit

F only addresses the issues of blight,  “police data,” and property values.

(See Id. Ex. F.)  Furthermore, for the reasons set forth in the Court’s March

5, 2007, Order, the Court declines to distinguish between on-site and off-site

sexually oriented businesses in this case.  (See Order of Mar. 5, 2007, at 74-

76.)

b. Second and Third McLaughlin Affidavits

In his second and third affidavits, Mr. McLaughlin discusses research

and reports produced by Dr. McCleary, with regard to sexually oriented

businesses in Los Angeles, California, and Sioux City, Iowa.   (See14

generally McLaughlin Aff. II; McLaughlin Aff. III.) Those affidavits and

studies are discussed extensively in the Court’s August 29, 2007, Order

denying Plaintiffs’ Motion to Strike Affidavit and Expert Report of Richard

McCleary and for Sanctions Against Defendant.  (Order of Aug. 29, 2007.)

The Court  adopts its discussion of those studies as if fully set forth herein.
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c. Fourth McLaughlin Affidavit

In his fourth affidavit, Mr. McLaughlin discuses the location of Plaintiffs’

store and alternative avenues of communication in Floyd County, the

Ordinance’s predicate documents, Dr. McCleary’s affidavit and expert report

and other work, and “foreign” studies and documents.  (See generally

McLaughlin Aff. IV.) For the reasons set forth supra Part II.C.1., the Court

disregards the portions of Mr. McLaughlin’s fourth affidavit discussing subject

matter beyond possible adverse secondary effects of adult businesses, and

those portions containing inadmissible hearsay, speculation, legal

conclusions, and legal arguments.

According to Mr. McLaughlin, all of the studies cited in the Ordinance

examine the alleged secondary effects of sexually oriented businesses

located in urban environments and none of the studies examine businesses

located in an entirely rural area.  (McLaughlin Aff. IV ¶ 51.) Mr. McLaughlin

criticizes Dr. McCleary’s expert report with regard to the assumptions made

by Dr. McCleary in his work.  (Id. ¶¶ 60-66.)  Mr. McLaughlin again criticizes

Dr. McCleary’s Montrose, Illinois, study.  (Id. ¶¶ 69, 72, 92-94.)  According

to Mr. McLaughlin, Dr. McCleary also incorrectly stated in his affidavit and
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  For the reasons set forth supra Part II.C.1, the Court does not consider Mr.15

McLaughlin’s legal conclusion regarding whether the above discrepancy creates a
genuine issue of material fact.

  For the reasons set forth in the Court’s March 5, 2007, Order, the Court declines16

to distinguish between on-site and off-site sexually oriented businesses in this case.  (See
Order of Mar. 5, 2007, at 74-76.)

  The issues raised by Plaintiffs regarding Dr. McCleary’s Los Angeles work are17

discussed extensively in the Court’s August 29, 2007, Order denying Plaintiffs’ Motion to
Strike Affidavit and Expert Report of Richard McCleary and for Sanctions Against
Defendant.  (Order of Aug. 29, 2007.) The Court  adopts its discussion of those studies
as if fully set forth herein.
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expert report that the majority of adult uses in Greensboro, North Carolina,

were take-out only businesses.  (Id. ¶ 80-81.)   Similarly, Mr. McLaughlin15

avers that Dr. McLeary has not been consistent with regard to whether there

are on-site or off-site adult uses in Garden  Grove, California.  (Id. ¶ 82-90.)16

Mr. McLaughlin reiterates his objections to Dr. McCleary’s Los Angeles work.

(Id. ¶¶ 131, 133, 137.)17

Additionally, according to Mr. McLaughlin, a study of adult uses in St.

Paul, Minnesota, published in April 1978 shows that there is no relationship

between sexually oriented businesses and neighborhood deterioration.

(McLaughlin Aff. IV ¶¶ 159, 162, 163, 166-167.)

Finally, Mr. McLaughlin makes conclusory statements discounting the

Ordinance’s predicate documents as a whole and without providing details
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  Plaintiffs do not state valid objections to the above fact, but rather respond with18

legal conclusions and speculation.  Additionally, for the reasons set forth supra Part
II.C.1., the Court does not consider those portions of Mr. McLaughlin’s affidavits cited by
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Court also concludes, however, that the results of this Order and the Court’s
determinations infra Part IV.D.2.b. would not change even if the Court accepted Plaintiffs’
response as true and considered the portions of Mr. McLaughlin’s fourth affidavit
regarding alternative avenues of communication.
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or more specific explanations with regard to the individual documents.  For

the reasons discussed supra Part II.C.1., the Court will not consider such

conclusory statements.  Likewise, for those same reasons, the Court will not

consider Mr. McLaughlin’s summaries of case law and other legal sources.

6. Floyd County’s Parcel Analysis

There are at least thirty-eight parcels in Floyd County that contain

enough land to accommodate a sexually oriented business that is at least

1,000 feet away from any parcel occupied by one of the land uses mentioned

in Section 21 of the Ordinance and from any parcel zoned for residential use.

(DSMF ¶ 9; PRSMF ¶ 9.)  There are at least approximately 760 acres in18

Floyd County that are eligible for a sexually oriented business in that they are

at least 1,000 feet away from any parcel occupied by one of the land uses
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  For the reasons set forth supra note 18, the Court also deems the above fact19

admitted and observes that the results of this Order and the Court’s determinations infra
Part IV.D.2.b. would not change even if the Court accepted Plaintiffs’ response as true
and considered the portions of Mr. McLaughlin’s fourth affidavit regarding alternative
avenues of communication.

  For the reasons set forth supra note 18, the Court also deems the above fact20

admitted and observes that the results of this Order and the Court’s determinations infra
Part IV.D.2.b. would not change even if the Court accepted Plaintiffs’ response as true
and considered the portions of Mr. McLaughlin’s fourth affidavit regarding alternative
avenues of communication.
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mentioned in Section 21 of the Ordinance and from any parcel zoned for

residential use.  (DSMF ¶ 10; PRSMF ¶ 10.)   19

The total area of commercial and industrial zoned land in Floyd County

is 11,767 acres.  (DSMF ¶ 11; PRSMF ¶ 11.)  The thirty-eight parcels and

approximately 760 acres in Floyd County that are eligible for sexually

oriented businesses under the Ordinance constitute approximately 6.5

percent of the commercial and industrial land in Floyd County.  (DSMF ¶ 12;

PRSMF ¶ 12.)20

  Fourteen of the above parcels lack roadway frontage. (Plants Aff. ¶

12.)  However, twenty-four of the above parcels have roadway frontage and

contain enough land to accommodate a sexually oriented business that is at

least 1,000 feet away from any parcel occupied by one of the land uses

mentioned in Section 21 of the Ordinance.  (Id. ¶ 10.)  Combined, those
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parcels constitute approximately 227 acres, (id.), and approximately two

percent of the commercial and industrial land in Floyd County, (id. ¶ 11).

Between March 2002 and May 2006, no sexually oriented or adult

businesses operated in Floyd County.  (DSMF ¶ 13; PRSMF ¶ 13.)  Plaintiffs

are the only operators of an adult business in Floyd County since May 2006.

(DSMF ¶ 13; PRSMF ¶ 14.)  Marshall Plants, the GIS Manager for Rome

and Floyd County, does not know of any one else who has indicated an

interest in operating a sexually oriented or adult business in Floyd County.

(Plants Aff. ¶ 6.)

B. Procedural Background

On August 17, 2006, Plaintiffs filed their Verified Complaint for

Declaratory Judgment, Preliminary and Permanent Injunction, Damages, and

Attorneys Fees.  (Compl.)  Plaintiffs seek a judgment declaring O.C.G.A. §

36-60-3 unconstitutional, declaring the Ordinance unconstitutional, and

awarding Plaintiffs damages, costs, and reasonable attorneys’ fees.  (Id.)

Plaintiffs’ Verified Complaint states the following counts: (1) count one

alleges that the definitions of “adult bookstore,” “explicit media outlet,” and

“sexual conduct” contained in O.C.G.A. § 36-60-3 are unconstitutionally
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overbroad; (2) count two alleges that O.C.G.A. § 36-60-3 is an

unconstitutional prior restraint of expression; (3) count three alleges that

O.C.G.A. § 36-60-3 is an unconstitutional prior restraint of expression

because it fails to assure sufficient alternative avenues of communication for

sexually explicit expression; (4) count four alleges that Floyd County has no

authority to enforce O.C.G.A. § 36-60-3; (5) count five alleges that O.C.G.A.

§ 36-60-3 is unconstitutionally vague; (6) count six alleges that the

Ordinance is an unconstitutional prior restraint of expression; (7) count seven

alleges that the Ordinance effectively denies adult businesses a reasonable

opportunity to open and operate; (8) count eight alleges that the Ordinance

cannot defeat Plaintiffs’ vested property rights; (9) count nine alleges that the

Ordinance violates Plaintiffs’ rights to due process and just compensation

under the Fifth Amendment and Plaintiffs’ rights to just compensation under

the Georgia Constitution; (10) count ten alleges that the Ordinance violates

Plaintiffs’ due process rights and allows Floyd County officials to act

arbitrarily and with excessive discretion; and (11) count eleven alleges that

Floyd County’s licensing fees violate the Equal Protection Clause.  (Id. ¶¶

35-93.)
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On October 2, 2006, Floyd County filed its Answer and multiple

Exhibits.  (Docket Entry Nos. 5-8.)

On October 27, 2006, Plaintiffs filed their Motion for Preliminary

Injunction.  (Docket Entry No. 9.)

On November 27, 2006, Defendant filed its initial Motion for Summary

Judgment and opposition to Plaintiff’s Motion for Preliminary Injunction.

(Docket Entry Nos. 18 & 19.)

On March 5, 2007, the Court denied Plaintiffs’ Motion for Preliminary

Injunction and denied without prejudice Defendant’s initial Motion for

Summary Judgment, observing that Defendant could refile its Motion for

Summary Judgment at the close of discovery.  (Order of Mar. 5, 2007.)

On May 7, 2007, Defendant filed its Renewed Motion for Summary

Judgment with regard to all of Plaintiffs’ claims.  (Docket Entry No. 59.)

Defendant stated that its Renewed Motion for Summary Judgment is

supported by previously-filed supporting materials and incorporated those

materials by reference.  (Id.)

On June 27, 2007, the Court granted in part Plaintiffs’ Second Motion

to Compel Discovery with regard to Plaintiffs’ Interrogatories 1, 2, and 18,
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and directed Plaintiffs to respond to Defendant’s Renewed Motion for

Summary Judgment following their receipt of those responses.  (Order of

June 27, 2007.)

On August 29, 2007, the Court denied Plaintiffs’ Motion for Leave to

File Motion to Strike Affidavit and Expert Report of Richard McCleary and for

Sanctions Against Defendant, and directed Defendant to supplement Dr.

McCleary’s expert report and Plaintiff’s Interrogatories 1, 2, and 18. (Order

of Aug. 29, 2007.)  The Court reopened discovery for twenty days after

Defendant provided the above supplemental information to Plaintiff for the

limited purpose of allowing Plaintiffs the opportunity of deposing Dr.

McCleary and directed Plaintiffs to respond to Defendant’s Renewed Motion

for Summary Judgment following any such deposition or Plaintiffs’ receipt of

the above information.  (Id.)

On November 19, 2007, Plaintiffs filed their cross-Motion for Summary

and combined brief supporting Plaintiff’s Motion and opposing Defendant’s

Renewed Motion for Summary Judgment.  (Docket Entry No. 95.)
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The briefing process for the parties’ cross-Motions for Summary

Judgment is complete and the Court finds that the parties’ cross-Motions for

Summary Judgment are ripe for resolution.

C. Summary Judgment Standard

Federal Rule of Civil Procedure 56(c) authorizes summary judgment

when “there is no genuine issue as to any material fact” and “the moving

party is entitled to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c).

“Only disputes over facts that might affect the outcome of the suit under the

governing law will properly preclude the entry of summary judgment.  Factual

disputes that are irrelevant or unnecessary will not be counted.”  Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The party seeking

summary judgment bears “the burden of demonstrating the satisfaction of

this standard, by presenting ‘pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any’

that establish the absence of any genuine, material factual dispute.”

Bochese v. Town of Ponce Inlet, 405 F.3d 964, 975 (11th Cir. 2005) (quoting

Fed. R. Civ. P. 56(c)), cert. denied, 126 S. Ct. 377 (2005).  Once the moving

party has supported its motion adequately, the non-movant has the burden
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of showing summary judgment is improper by coming forward with specific

facts that demonstrate the existence of a genuine issue for trial.  Castleberry

v. Goldome Credit Corp., 408 F.3d 773, 786 (11th Cir. 2005).

When evaluating a motion for summary judgment, the Court must view

the evidence and all factual inferences in the light most favorable to the party

opposing the motion.  Harris, 433 F.3d at 811.  The Court also must

“construe ‘all reasonable doubts about the facts in favor of the non-movant.’”

Michael Linet, Inc. v. Vill. of Wellington, Fla., 408 F.3d 757, 761 (11th Cir.

2005) (quoting Browning v. Peyton, 918 F.2d 1516, 1520 (11th Cir. 1990)).

Further, “[i]ssues of credibility and the weight afforded to certain evidence

are determinations appropriately made by a finder of fact and not a court

deciding summary judgment.”  McCormick v. City of Fort Lauderdale, 333

F.3d 1234, 1240 n.7 (11th Cir. 2003).  Finally, the Court does not make

factual determinations.  Jones, 370 F.3d at 1069 n.1 (citing Wooden, 247

F.3d at 1271 n.9).  
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D. Discussion

1. Claims Under O.C.G.A. § 36-60-3

As an initial matter, the Court observes that Plaintiffs make the

following observation and admission before stating their arguments with

regard to O.C.G.A. § 36-60-3:

The Court has not held that Entice is and [sic] “adult
bookstore,” and not an “explicit media outlet.”  Nothing prevents
Floyd County or the State of Georgia, either during the course of
this litigation, or at some future time, from asserting that Entice
does, in fact, meet the definition of “explicit media outlet.”  And
the store does meet the statutory definition of “explicit media
outlet” just as readily as it meets the definition of “adult
bookstore.”

(Pls.’ Resp. Opp’n Def.’s Renewed Mot. Summ. J. at 4.)

a. Plaintiffs’ Overbreadth Claims

In count one of their Verified Complaint, Plaintiffs  allege that O.C.G.A.

§ 36-60-3's definitions of “adult bookstore,” “sexual conduct,” and “explicit

media outlet” are overbroad.  (Compl. ¶¶ 35-38.)

O.C.G.A. § 36-60-3 (the “Statute”) defines “adult bookstore” as, “any

commercial establishment in which is offered for sale any book or

publication, film, or other medium which depicts sexually explicit nudity or
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sexual conduct.”  O.C.G.A. § 36-60-3(a)(1).  “Explicit media outlet” is defined

as “any commercial establishment which has an inventory of goods that is

composed of at least 50 percent of books, pamphlets, magazines, or other

printed publications, films, or other media which depict sexually explicit

nudity or sexual conduct.”  Id. § 36-60-3(a)(3).  The Statute defines “sexual

conduct” as,

acts of masturbation, homosexuality, sodomy, sexual
intercourse, or physical contact with a person’s clothed or
unclothed genitals, pubic area, buttocks, or, if such person is
female, breast which, to the average person, applying
contemporary community standards, taken as a whole, lacks
serious literary, artistic, political, or scientific value and
predominantly appeals to the prurient interest, that is, a shameful
or morbid interest in nudity or sex.

Id. § 36-60-3(a)(4).  Similarly, the Statute defines “sexually explicit nudity” as,

a state of undress so as to expose the human male or female
genitals or pubic area with less than a full opaque covering or the
depiction of covered or uncovered male genitals in a discernibly
turgid state which, to the average person, applying contemporary
community standards, taken as a whole, lacks serious literary,
artistic, political, or scientific value and predominantly appeals to
the prurient interest, that is, a shameful or morbid interest in
nudity or sex.

Id. § 36-60-3(a)(5).
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The Statute then authorizes counties and municipal corporations “to

enact for their respective jurisdictions, ordinances which shall have the effect

of restricting the operation of adult bookstores, explicit media outlets, and

adult movie houses to areas zoned for commercial or industrial purposes.”

 O.C.G.A. § 36-60-3(b).   The Statute, however, provides “that no explicit

media outlet or adult movie house shall be located within 1,000 feet of any

school building, school grounds, college campus, public place of worship, or

area zoned primarily for residential purposes.”  Id.

A statute is unconstitutional under the First Amendment doctrine of

overbreadth upon a showing that the law “punishes a ‘substantial’ amount

of protected free speech, ‘judged in relation to the statute’s plainly legitimate

sweep.’”  Virginia v. Hicks, 539 U.S. 113, 118-19 (2003).  Such a showing

“invalidates all enforcement of that law, ‘until and unless a limiting

construction or partial invalidation so narrows it as to remove the seeming

threat or deterrence to constitutionally protected expression.’”  Id. (emphasis

in original).

In Virginia v. Hicks, the United States Supreme Court explained that

it “provided this expansive remedy out of concern that the threat of
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enforcement of an overbroad law may deter or ‘chill’ constitutionally

protected speech-especially when the overbroad statute imposes criminal

sanctions,” and because “[m]any persons, rather than undertake the

considerable burden (and sometimes risk) of vindicating their rights through

case-by-case litigation, will choose simply to abstain from protected speech-

harming not only themselves but society as a whole, which is deprived of an

uninhibited marketplace of ideas.”  539 U.S. at 119 (citations omitted).

While the First Amendment protects non-obscene sexually explicit

speech, it provides no protection to obscene speech or material.  Sable

Commc’n of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989); Paris Adult Theatre

I v. Slaton, 413 U.S. 49, 69 (1973).  Where a law regulates protected

speech, but also legitimately regulates unprotected speech, there comes a

point at which the chilling effect of an overbroad law on protected speech

cannot justify prohibiting all enforcement of a law that reflects “legitimate

state interests in maintaining comprehensive controls over harmful,

constitutionally unprotected conduct.”  Hicks, 539  U.S. at 119.  The

Supreme Court also explained in Hicks that, 

there are substantial social costs created by the overbreadth
doctrine when it blocks application of a law to constitutionally
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unprotected speech . . . . To ensure that these costs do not
swallow the social benefits of declaring a law “overbroad,” we
have insisted that a law’s application to protected speech be
“substantial,” not only in an absolute sense, but also relative to
the scope of the law’s plainly legitimate applications, before
applying the “strong medicine” of overbreadth invalidation.

Id. at 119-20.  (emphasis in original) (citations omitted).  Additionally, “the

overbreadth claimant bears the burden of demonstrating, ‘from the text of

[the law] and from actual fact,” that substantial overbreadth exists.  Id. at 122

(quoting N.Y. State Club Ass’n, Inc. v. City of New York, 487 U.S. 1, 14

(1988)).

The Court addresses each of Plaintiffs’ overbreadth claims below.

i. “Adult Bookstore”

In their Verified Complaint, Plaintiffs simply allege that the Statute’s

definition of “adult bookstore” is “unconstitutionally overbroad.”  (Compl. ¶

36.)

Defendant argues that the above claim fails as a matter of law for the

reasons set forth in the Court’s March 5, 2007, Order denying Plaintiffs’

Motion for Preliminary Injunction.  Defendant also argues that there is no
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case or controversy before the Court on this issue, and that the Statute’s

1,000-foot rule does not apply to “adult bookstores.”

Plaintiffs argue that the Statute’s definition of “adult bookstore” is

overbroad because the Statute enables counties to prohibit stores from

operating outside commercial or industrial districts if they stock one book

depicting sexually explicit nudity or sexual conduct.  Plaintiffs also state that

the Entice store meets the Statute’s definition of “explicit media outlet” and

therefore “the fact that the Statute does not impose the 1,000 foot limitation

on ‘adult bookstore’ is of no consequence here, in regard to whether the

Statute can be enforced against Entice.”  (Pls.’ Resp. Opp’n Def.’s Renewed

Mot. for Summ. J. at 4.)

Plaintiffs cite Sanders v. State, 231 Ga. 608, 203 S.E.2d 153 (1974),

for the proposition that  “[o]ne obscene book on the premises of a book store

does not make an entire store obscene.”  231 Ga. at 613, 203 S.E.2d at 157.

In Sanders, the trial court issued an injunction closing a book store as a

public nuisance due to three obscene publications, thus halting the future

sale and distribution of other material which may not have been obscene.

Id.  The Supreme Court of Georgia held that “any statute or ordinance which
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seeks to impose criminal or civil sanctions for the exercise of expression that

is not obscene cannot withstand a proper constitutional attack for

overbreadth.”  Id. at 614, 202 S.E.2d at 157.

For the following reasons, the Court concludes that no factual issues

remain with regard to the above claim, and that, as a matter of law, O.C.G.A.

§ 36-60-3's definition of “adult bookstore” is not unconstitutionally overbroad

or impacts Plaintiffs.  Here, the plain language of the Statute clearly does not

apply O.C.G.A. § 36-60-3's 1,000-foot locational limitation to “adult

bookstores.”  Indeed, Plaintiffs concede this point in their response brief.

Unlike the laws at issue in Sanders, Plaintiffs have failed to show how

O.C.G.A. § 36-60-3 places any limitation or sanction whatsoever on the

location or operation of “adult bookstores.”  With regard to “adult

bookstores,” O.C.G.A. § 36-60-3 simply authorizes counties and

municipalities to enact ordinances which have the effect of restricting such

venues to certain areas, but does not itself restrict the location or operation

of “adult bookstores.”  Likewise, the Ordinance at issue here does not use

the Statute’s definition of “adult bookstore.”  Plaintiffs therefore have failed

to show that the Statute threatens or deters protected free speech with

Case 4:06-cv-00190-HLM     Document 128      Filed 03/14/2008     Page 91 of 185

CITY OF BROOKHAVEN, GA SOB REGS     002649



92

regard to adult bookstores and Plaintiffs’ themselves.  The Court therefore

concludes that Plaintiffs’ claim that O.C.G.A. § 36-60-3's definition of “adult

bookstore” is unconstitutionally overbroad and that the Statute limits the

location of such venues fails.  Consequently, the Court grants Defendants’

Renewed Motion for Summary Judgment with regard to the above claim.

ii. “Sexual Conduct”

In their Verified Complaint, Plaintiffs allege that the Statute’s definition

of “sexual conduct” is unconstitutionally overbroad because “it includes fully

clothes [sic] conduct, any part of the female breast, and any part of the

buttocks.”  (Compl. ¶ 38.)

Defendant argues that the Statue’s definition of “sexual conduct”

essentially defines obscenity under the test set forth by the United States

Supreme Court in Miller v. California, 413 U.S. 15 (1973).  Defendant also

asserts that the Statute does not prohibit depictions of the above conduct or

any other speech, but simply sets forth a minimum state-wide standard for

separating certain establishments from sensitive land uses.  Defendants

contend that the Statute does not affect protected speech and does not

prohibit speech.
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  O.C.G.A. § 16-12-80 states, in relevant part:21

(a) A person commits the offense of distributing obscene material when he
sells, lends, rents, leases, gives, advertises, publishes, exhibits, or
otherwise disseminates to any person any obscene material of any
description, knowing the obscene nature thereof, or offers to do so, or
possesses such material with the intent to do so . . .

(b) Material is obscene if:

(1) To the average person, applying contemporary community
standards, taken as a whole, it predominantly appeals to the prurient
interest, that is, a shameful or morbid interest in nudity, sex, or
excretion;

(2) The material taken as a whole lacks serious literary, artistic,

political, or scientific value; and

(3) The material depicts or describes, in a patently offensive way,

sexual conduct specifically defined in subparagraphs (A) through (E)

93

Plaintiffs argue that there is no applicable state law that defines the

term “sexual conduct,” as required by the Miller test, and state that the

Statute’s definitions of “sexual conduct” and “sexually explicit nudity”

substantially track the Miller language.

Plaintiffs cite This That & The Other Gift & Tobacco, Inc. v. Cobb

County, Georgia, 439 F.3d 1275 (11th Cir. 2006), for the proposition that

there is no applicable State law defining sexual conduct because the United

States Court of Appeals for the Eleventh Circuit held that O.C.G.A. § 16-12-

80, regarding the distribution of obscene materials,  was unconstitutional as

w r i t t e n .   I n  t h e  a b o v e  c a s e ,  t h e2 1
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of this paragraph:

(A) Acts of sexual intercourse, heterosexual or homosexual,

normal or perverted, actual or simulated;

(B) Acts of masturbation;

(C) Acts involving excretory functions or lewd exhibition of the
genitals;

(D) Acts of bestiality or the fondling of sex organs of animals;

or

(E) Sexual acts of flagellation, torture, or other violence

indicating a sadomasochistic sexual relationship.

(c) Any device designed or marketed as useful primarily for the stimulation
of human genital organs is obscene material under this Code section.

. . .

(e) It is an affirmative defense under this Code section that dissemination
of the material was restricted to:

(1) A person associated with an institution of higher learning, either
as a member of the faculty or a matriculated student, teaching or
pursuing a course of study related to such material; or

(2) A person whose receipt of such material was authorized in writing
by a licensed medical practitioner or psychiatrist.

(f) A person who commits the offense of distributing obscene material shall
be guilty of a misdemeanor of a high and aggravated nature.

O.C.G.A. § 16-12-80.

94

Eleventh Circuit held that O.C.G.A. § 16-12-80's complete ban on the

advertising of sexual devices violated the First Amendment because it was
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more extensive than necessary, by including advertising to consumers

lawfully entitled to purchase such products.  Id. at 1280.  The Eleventh

Circuit’s holding, however, did not turn on O.C.G.A. § 16-12-80's

incorporation of the Miller test into its language.  See generally 439 F.3d

1275.

For the following reasons, the Court concludes that no factual issues

remain with regard to the above claim, and that, as a matter of law, O.C.G.A.

§ 36-60-3's definition of “sexual conduct” is not unconstitutionally overbroad.

The Court is not persuaded by Plaintiffs’ argument that there is no applicable

law that defines the term “sexual conduct” as a result of the Eleventh

Circuit’s decision in This That & The Other Gift & Tobacco, Inc.  O.C.G.A. §

36-60-3(a)(4) clearly defines that term.  Additionally, in the above opinion,

the Eleventh Circuit does not invalidate or even comment upon the use of

the Miller language to define obscenity.  Furthermore, the Statute’s use of

the Miller language to define “sexual conduct” and “sexually explicit nudity”

limits the materials which meet those definitions to unprotected obscenity,

and thus those terms do not include protected speech.  The Court therefore

concludes that Plaintiffs’ claim that O.C.G.A. § 36-60-3's definition of “sexual
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conduct” is unconstitutionally overbroad fails.  Consequently, the Court

grants Defendants’ Renewed Motion for Summary Judgment with regard to

the above claim.

iii. “Explicit Media Outlet”

In their Verified Complaint, Plaintiffs simply allege that the Statute’s

definition of “explicit media outlet” is “unconstitutionally overbroad.”  (Compl.

¶ 37.)

Defendant argues that the Statute’s definition of “explicit media outlet”

regulates unprotected speech--obscenity--and does not regulate a

substantial amount of non-obscene speech.  Defendant again cites the

Court’s March 5, 2007, Order to support its argument that Plaintiffs’

overbreadth claim fails as a matter of law with regard to the above term.

Plaintiffs assert that the Statute’s definition of “explicit media outlet”

limits such establishments to those carrying materials meeting the definitions

of “sexual conduct” or “sexually explicit nudity.”  According to Plaintiffs, the

Statute limits its application exclusively to obscene materials and Defendants

have not alleged or adduced evidence that Plaintiffs distribute obscene
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materials.  Plaintiffs assert that the Statute therefore is overbroad as to

Plaintiffs’ store and cannot be applied to Plaintiffs.

For the following reasons, the Court concludes that no factual issues

remain with regard to the above claim, and that, as a matter of law, O.C.G.A.

§ 36-60-3's definition of “sexually explicit media” outlet is not

unconstitutionally overbroad.  For the reasons set forth supra Part

IV.D.1.a.ii., the Court concludes that the Statute’s definition of “sexual

conduct” and “sexually explicit nudity” specifically refer to obscenity.  The

Court therefore agrees with Plaintiffs that the plain language of the Statute

defines “explicit media outlet” as any commercial establishment with an

inventory of at least fifty percent obscene media.  In that respect, the

Statute’s 1,000-foot location restriction is limited to businesses with an

inventory of at least fifty percent obscene goods; thus the Statute is only

applicable to non-obscene goods to the extent that such goods are actually

carried by “explicit media outlets.”  The Statute’s 1,000-foot rule therefore

does not punish a substantial amount of non-obscene, protected free speech

when judged in relation to its legitimate application to unprotected obscenity.

Nor have Plaintiffs shown that the Statute does not reflect legitimate state
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interests in controlling constitutionally unprotected obscenity.  Additionally,

regardless of Defendant’s allegations or evidence with regard to Plaintiffs’

inventory, Plaintiffs have admitted that their store meets the statutory

definition of “explicit media outlet,” (Pls.’s Resp. Opp’n Def.’s Renewed Mot.

for Summ. J. at 4), and therefore carries an inventory of at least fifty percent

obscene media.  The Court concludes that Plaintiffs have adduced no

evidence either from the text of the Statute or from actual fact that O.C.G.A.

§ 36-60-3 limits a substantial amount of protected free speech with regard

to “explicit media outlets,” and Plaintiffs specifically.  Consequently, Plaintiffs’

claim that O.C.G.A. § 36-60-3's definition of “explicit media outlet” is

unconstitutionally overbroad fails, and the Court grants Defendants’

Renewed Motion for Summary Judgment with regard to the above claim.

b. The Statute Satisfies Constitutional Scrutiny

In count two of Plaintiffs’ Verified Complaint, titled “O.C.G.A. § 36-60-3

Prior Restraint-Failure to Satisfy Constitutional Scrutiny,” Plaintiffs  allege

that O.C.G.A. § 36-60-3 is content-based because its only purpose is to

suppress speech, and that the Statute is not narrowly tailored to serve any

compelling government interest.  (Compl. ¶¶ 42-45.)  In count two, Plaintiffs
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further allege that, even if the Statute is not content-based, it is

unconstitutional because it fails to satisfy the O’Brien test.  (Id. ¶ 46.)

Defendant argues that the State has the authority to regulate the

location of businesses to promote public health, safety, and welfare, and that

the Statute’s 1,000-foot location limitation regarding adult businesses serves

a substantial government interest.  Defendant also argues that the State’s

secondary effects interest in regulating  the location of affected businesses

is not related to the content of any protected speech that may be offered by

such businesses.  Defendant again contends that the Statute’s location

restriction is not overbroad because it does not regulate a substantial

amount of protected free speech in relation to the legitimate regulation of

unprotected obscenity.  The Court observes that Plaintiffs fail to address

Defendant’s Renewed Motion for Summary Judgment with regard to count

two of Plaintiffs’ Verified Complaint.

As an initial matter, the Court observes that Plaintiffs label count two

of their Verified Complaint as “prior restraint,” but allege that the Statute is

content-based and fails strict scrutiny.  Such allegations are usually made

under the First Amendment or the Fourteenth Amendment’s Equal Protection
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Clause.  See R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 385 n.4 (1992);

FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 225-39 (1990).  The Court

therefore focuses on the actual issues alleged by Plaintiffs, rather than the

label that Plaintiffs have assigned to count two.

The First Amendment protects non-obscene sexually explicit speech,

but provides no protection to obscene speech or material.  Sable Commc’n

of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989); Paris Adult Theatre I, 413

U.S. at 69.  In R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, the Supreme

Court observed that the First Amendment only imposes “a ‘content

discrimination’ limitation upon a State’s prohibition of proscribable speech.”

505 U.S. 387.  According to the Supreme Court, “[t]here is no problem

whatever, for example, with a State’s prohibiting obscenity (and other forms

of proscribable expression) only in certain media or markets, for although

that prohibition would be ‘underinclusive,’ it would not discriminate on the

basis of content.”  Id.  The R.A.V. Court then illustrated the above distinction

as follows: “A State might choose to prohibit only that obscenity which is the

most patently offensive in its prurience-i.e., that which involved the most

lascivious displays of sexual activity.  But it may not prohibit, for example,
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only that obscenity which includes offensive political messages.”  Id. at 388

(emphasis in original); see also Lorillard Tobacco Co. v. Reilly, 533 U.S. 525,

576 (2001) (holding that, “[e]ven when speech falls into a category of

reduced constitutional protection, the government may not engage in content

discrimination for reasons unrelated to those characteristics of the speech

that place it within the category.  For example, a city may ban obscenity

(because obscenity is an unprotected category), but it may not ban ‘only

those legally obscene works that contain criticism of the city government.’”

(citation omitted)) .

Furthermore, where a law regulates protected speech, but also

legitimately regulates unprotected speech, there comes a point at which the

chilling effect of an overbroad law on protected speech cannot justify

prohibiting all enforcement of a law that reflects “‘legitimate state interests

in maintaining comprehensive controls over harmful, constitutionally

unprotected conduct.’”  Virginia, 539 U.S. at 119.  According to the Supreme

Court in Virginia v. Hicks, 

there are substantial social costs created by the overbreadth
doctrine when it blocks application of a law to constitutionally
unprotected speech . . . . To ensure that these costs do not
swallow the social benefits of declaring a law “overbroad,” we
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have insisted that a law’s application to protected speech be
“substantial,” not only in an absolute sense, but also relative to
the scope of the law’s plainly legitimate applications, before
applying the “strong medicine” of overbreadth invalidation.

Id. at 119-120 (emphasis in original) (citations omitted).  Additionally, “the

overbreadth claimant bears the burden of demonstrating, ‘from the text of

[the law] and from actual fact,” that substantial overbreadth exists. Id. at 122

(quoting N.Y. State Club Ass’n, Inc., 487 U.S. at 14).

For the following reasons, the Court concludes that no genuine factual

issues remain with regard to the above claim and that Plaintiffs have

adduced no evidence showing that the Statute is a prior restraint or does not

satisfy constitutional scrutiny.

First, Plaintiffs’ failure to respond to Defendant’s argument that it is

entitled to summary judgment with regard to Plaintiffs’ claim that O.C.G.A.

§ 36-60-3 is a prior restraint and fails to satisfy constitutional scrutiny

constitutes Plaintiffs’ abandonment of that claim.  Under Local Rule 7.1 of

the Northern District of Georgia, Defendant’s Renewed Motion for Summary

Judgment is unopposed on that ground.  See N.D. Ga. R. 7.1; Welch v. Delta

Air Lines, Inc., 978 F. Supp. 1133, 1137 (N.D. Ga. 1997) (“Plaintiff’s failure
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to respond to Defendant’s argument alone entitles Defendant to summary

judgment on these claims.”). 

Second, the Statute regulates obscenity, and does not discriminate

against or in any way limit a content-defined subclass of obscenity.

O.C.G.A. § 36-60-3's 1,000-foot rule applies to “explicit media outlets,” such

as Plaintiffs, and to “adult movie houses.”  Based on the Statute’s definitions

of those businesses, it is clear that such businesses deal in obscenity, but

may also deal in non-obscene goods and films.  However, an “explicit media

outlet,” by definition, has an inventory of at least fifty-percent obscene goods.

O.C.G.A. § 36-60-3(a)(3).  Similarly, an “adult movie house” shows “X” rated

films on a regular, continuing basis.  Id. § 36-60-3(a)(2).  The Statute’s

1,000-foot rule therefore only applies to those businesses dealing in a

substantial amount of unprotected obscene media and films.

Furthermore, the Statute does not discriminate against or in any way

limit a content-defined subclass of obscenity.  Rather, O.C.G.A. § 36-60-3

simply limits the market where “explicit media outlets” and “adult movie

houses” may peddle obscene goods and films--excluding such businesses

from locating within 1,000 feet of any school building, school grounds,
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college campus, public place of worship, or area zoned primarily for

residential purposes.  See O.C.G.A. § 36-60-3.  Thus, O.C.G.A. § 36-60-3's

1,000-foot limitation on the location of such businesses near certain specific

land uses is constitutional to the extent that the Statute regulates obscenity.

Fourth, Plaintiffs have not shown from the text of the Statute or from

actual fact that O.C.G.A. § 36-60-3 limits a substantial amount of protected

free speech.  The Statute’s 1,000-foot rule limits its definition of “explicit

media outlets” and “adult movie houses” as discussed above; thus, the

Statute is only applicable to non-obscene goods to the extent such goods

are actually carried by those businesses.  The Statute’s 1,000-foot rule

therefore does not punish a substantial amount of non-obscene, protected

free speech when judged in relation to the 1,000-foot rule’s legitimate

application to unprotected obscenity.  The Court agrees with Defendant that

the State has the authority to regulate the location of businesses to promote

public health, safety, and welfare, and Plaintiff has not shown that the

Statute’s 1,000-foot location limitation regarding adult businesses does not

serve a substantial government interest.  Consequently, O.C.G.A. § 36-60-

3's 1,000-foot limitation on the location of “explicit media outlets” near certain

Case 4:06-cv-00190-HLM     Document 128      Filed 03/14/2008     Page 104 of 185

CITY OF BROOKHAVEN, GA SOB REGS     002662



105

specific land uses is constitutional because the Statute does not regulate a

substantial amount of protected free speech in relation to its legitimate

regulation of unprotected obscenity.

For the above reasons, the Court concludes that no factual issues

remain with regard to the above claim, and that O.C.G.A. § 36-60-3 is not a

prior restraint and does not fail to satisfy constitutional scrutiny.

Consequently, the Court grants Defendants’ Renewed Motion for Summary

Judgment with regard to the above claim.

c. County Enforcement of the Statute Does Not
Violate Georgia Law

In count four of their Verified Complaint, Plaintiffs allege that Defendant

“has no enforcement authority pursuant to O.C.G.A. § 36-60-3, and,

therefore, cannot close Plaintiffs’ business pursuant to said statute.”  (Compl.

¶ 52.)

Defendant cites the Court’s March 5, 2007, Order denying Plaintiffs’

Motion for Preliminary Injunction, to support its argument that the Statute

authorizes local governments to enact regulations on the operation of certain

adult businesses and confers on them the authority to punish violators of
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such ordinances.  Defendant also contends that it has not attempted to

enforce the Statute, but merely maintains that the Statute forecloses

Plaintiffs’ claim that the operation of their store at its present location is or

was lawful.  Defendant argues that the lack of a specific enforcement

provision in the Statute is not dispositive with regard to the State’s ability to

enforce the Statute, and that the Statute is not ambiguous.  Defendants

assert that there is no reason to look beyond the Statute’s language or to

draw inferences from the structure of the Georgia Code or the language of

other Code sections.

Plaintiffs urge the Court to reconsider its Order of March 5, 2007,

concluding that the Statute is enforceable by the State.  Pursuant to Local

Rule 7.2E., Motions for Reconsideration must be filed within ten days after

entry of the order at issue.  N.D. Ga. 7.2E.  Plaintiffs did not file a Motion to

Reconsider with regard to the Court’s March 5, 2007, Order, and Plaintiffs’

cross-Motion for Summary Judgment and brief were not filed until November

19, 2007.  The Court therefore concludes that Plaintiffs’ request for the Court

to reconsider its March 5, 2007, Order is untimely.  Nevertheless, the Court

recognizes that the above issue impacts Plaintiffs’ claim that they have a
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The Court will address Plaintiffs’ claim that they have a vested right in their current
use of the property infra Part IV.D.2.c.
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vested right in their current use of the property and, in an abundance of

caution, re-examines its prior ruling below.22

Plaintiffs argue that the Statute does not proscribe a penalty for

violations of the Statute itself, but simply sets forth a penalty for violating an

ordinance enacted pursuant to the Statute.  Plaintiffs assert that the

legislature clearly did not intend for the Statute itself to be enforced, and that

neither the State nor Defendant can enforce the Statute itself.  Plaintiffs point

to the Statute’s location in the Official Code of Georgia.  According to

Plaintiffs, no State powers are mentioned, referred to or granted by any other

statutes set forth in Title 36, Chapter 60, and that those portions of the

Georgia Code simply authorize local governments to enact ordinances.

According to Plaintiffs, O.C.G.A. § 36-60-1 is the only statute in that Chapter

directly enforceable by the State.  Plaintiffs contend that, if the legislature

had intended for the Statute itself to be enforced, then there would be no

need for an ordinance to be enacted pursuant to the Statute, except for the

purpose of enacting more stringent locational limitations.  
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Plaintiffs also argue that some Georgia communities have imposed

less stringent restrictions than those required by the Statute and impose

restrictions regarding uses not listed in the Statute.  Plaintiffs then cite

multiple ordinances enacted by other jurisdictions in Georgia, and note the

differences between those ordinances and the Statute at issue.  The Court

observes that those ordinances are not before this Court, and are not

implicated in this litigation.  The Court therefore focuses only on the Statute

and Ordinance at issue in this Order. 

The preamble to O.C.G.A. § 36-60-3 states as follows:

AN ACT to amend Code Section 36-60-3 of the Official Code of
Georgia Annotated, relating to the restriction of adult bookstores
and movie houses to certain areas, so as to define certain
terms; to prohibit the location of an explicit media outlet or adult
movie house within 1,000 feet of a school building, school
grounds, college campus, public places of worship, or area
zoned primarily for residential use; to provide for applicability; to
authorize more stringent local restrictions; to provide an effective
date; to repeal conflicting laws; and for other purposes.

1997 Ga. Laws 305, pmbl.  Sections (b) and (c) of O.C.G.A. § 36-60-3 state

that:

(b)  the governing authority of each county and municipal
corporation is authorized to enact, for their respective
jurisdictions, ordinances which shall have the effect of restricting
the operation of adult bookstores, explicit medial outlets, and
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adult movie houses to areas zoned for commercial or industrial
purposes; provided, however, that no explicit media outlet or
adult movie house shall be located within 1,000 feet of any
school building, school grounds, college campus, public place of
worship, or area zoned primarily for residential purposes.  As
used in this subsection, the term "school building" shall apply
only to public or private school buildings. The distance
requirement provided in this subsection for explicit media outlets
and adult movie houses shall not apply to said locations which
hold lawful permits or business licenses on July 1, 1997. In
determining the distance requirements provided for in this Code
section, the measurement shall be from the closest property line
on which the adult bookstore, explicit media outlet, or adult movie
house is located to the closest property line on which the school,
college, religious institution, public place of worship, or area
zoned primarily for residential purposes is located. Nothing in this
Code section shall be construed so as to prohibit the adoption by
the governing authority of any county or municipality of
restrictions relating to the location of adult bookstores, explicit
media outlets, and adult movie houses which are more stringent
than the requirements of this Code section.

(c) Any person, firm, or corporation violating any ordinance
enacted pursuant to subsection (b) of this Code section shall be
guilty of a misdemeanor.  Each day of operation in violation shall
be deemed a separate offense.  

O.C.G.A. § 36-60-3(b)-(c).  Additionally, the Act indicates that the amended

Statute shall become effective on July 1, 1997.  1997 Ga. Laws 305, § 2.

In Effingham County Board of Tax Assessors v. Samwilka, Inc., 278

Ga. App. 521, 629 S.E.2d 501 (2006), the Georgia Court of Appeals

explained that,
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[w]ell-established principles of statutory construction require that
the literal meaning of the words of a statute must be followed
unless the result is an absurdity, contradiction, or such an
inconvenience that it is clear that the legislature must have
intended something else.  We must seek to effectuate the intent
of the legislature, OCGA § 1-3-1(a), and to give each part of the
statute meaning and avoid constructions that make some
language mere surplusage.  All parts of a statute should be
harmonized and given sensible and intelligent effect, because it
is not presumed that the legislature intended to enact
meaningless language.

278 Ga. App. at 522, 629 S.E.2d at 502; accord In re J.V., 282 Ga. App. 319,

321, 638 S.E.2d 757, 759 (2006). 

For the following reasons, the Court concludes that no genuine factual

issues remain with regard to the above claim, and Plaintiffs adduced no

evidence that Defendant does not have authority to enforce an ordinance

enacted under the Statute, that Defendant has attempted to enforce the

Statute against Plaintiffs, or that the State may not enforce the Statute’s

1,000-foot rule.

First, the Statute clearly authorizes counties and municipalities to enact

restrictive ordinances regarding the operation of certain adult businesses,

and then prescribes the appropriate punishment for violation of any such

ordinance.  The terms of O.C.G.A. § 36-60-3 are clear and manifest a
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legislative intent to confer the authority to punish violators of such ordinances

on the enacting counties and municipal corporations.

Second, according to Defendant, it has not attempted to enforce the

Statute’s provision that “no explicit media outlet or adult movie house shall

be located within 1,000 feet of any school building, school grounds, college

campus, public place of worship, or area zoned primarily for residential

purposes,” O.C.G.A. § 36-60-3(b),  against Plaintiffs, and Plaintiffs have not

shown otherwise.

Third, the State itself may lawfully enforce the above provision.  The

Court is not convinced that the legislature did not intend the Statute itself to

be enforced, or that the State itself may not enforce O.C.G.A. § 36-60-3(b)’s

1,000-foot rule.  The preamble to the Statute shows the clear intent of the

legislature to amend O.C.G.A. § 36-60-3 to prohibit the location of “explicit

media outlets” and “adult movie houses” within 1,000 feet of certain uses

throughout the State, and to allow local authorities to enact more stringent

restrictions, should they so choose.  Section (b) of the Statute specifically

sets forth how the distance requirement is to be measured and excludes

businesses holding permits or licenses on July 1, 1997, the date the
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amended Statute took effect.  Plaintiffs urge the Court to construe the

Statute in a way that would render the above provisions mere surplusage

unless a local government enacts an ordinance restricting adult businesses

to areas zoned for commercial or industrial purposes.  The Court does not

presume that the legislature intended to enact meaningless language, and

observes that the State may seek to enjoin violators of the Statute regardless

of whether the Statute provides for a specific penalty regarding the 1,000-

foot rule.  Additionally, the Court is not convinced that the Statue’s location

within the Official Code of Georgia or the contents of surrounding statutes

require the Court to ignore the plain and literal meaning of O.C.G.A. § 36-60-

3(b). 

The Court therefore concludes that Plaintiffs have not shown that

Defendant may not enforce an ordinance properly enacted under the Statute,

that Defendant has attempted to enforce the Statute itself against Plaintiffs,

or that the Statute’s 1,000-foot rule is ineffective unless a county or

municipality has enacted an ordinance pursuant to the Statute.

Consequently, the Court grants Defendants’ Motion for Summary Judgment

with regard to the above count.
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d. The Statute Does Not Fail to Assure Sufficient
Alternative Avenues of Communication

In count three of their Verified Complaint, Plaintiffs allege that O.C.G.A.

§ 36-60-3 fails to assure sufficient alternative avenues of communication for

sexually explicit expression and therefore is an unconstitutional prior restraint

both facially and as applied to Plaintiffs.  (Compl. ¶¶ 47-78.)

Defendant cites the Court’s March 5, 2007, Order, denying Plaintiffs’

Motion for Preliminary Injunction with regard to the above claim.  Defendant

argues that the above claim is irrelevant because the Statute’s locational

restrictions do not regulate a substantial amount of free speech in relation

to the Statute’s legitimate regulation of unprotected obscenity.  Defendant

also argues that the Statute’s 1,000-foot rule applies State-wide and

therefore the effect of the rule in one particular jurisdiction is not the measure

of the Statute’s facial constitutionality.  Defendant also contends that there

are numerous locations in Floyd County where adult businesses are

permitted to operate.  Finally, Defendants also argue that ordinances which

are not at issue here are irrelevant to this litigation.
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Plaintiffs assert that enforcement of the Statute itself would require all

adult bookstores, explicit media outlets and adult movie houses in Georgia

to be located only in areas zoned for commercial or industrial purposes, and

also would require adult movie houses and explicit media outlets to be

located 1,000 feet from other specified uses.  Plaintiffs argue that the

locational restrictions in the Statute cannot possibly leave alternative

avenues of communication in every Georgia community.  Thus, according to

Plaintiffs, the Court must interpret the Statute to apply only to jurisdictions

that choose to enact ordinances pursuant to the Statute. 

For the following reasons, the Court concludes that no factual issues

remain with regard to the above claim, and that Plaintiffs’ claim that the

Statute is an unconstitutional prior restraint and does not ensure sufficient

alternative avenues of communication must fail.

First, the Court disagrees with Plaintiffs’ interpretation of the Statute as

requiring that all “adult bookstores,” “explicit media outlets,” and “adult movie

houses” in Georgia be located only in areas zoned for commercial or

industrial purposes.  For the reasons discussed supra Part IV.D.1.c., the

Court simply concludes that the Statute requires “explicit media outlets” and
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“adult movie houses” be located 1,000 feet away from certain uses set forth

in the Statute.  While the Statute enables local authorities to pass ordinances

restricting adult businesses to areas zoned for commercial or industrial

purposes, it does not itself impose such a restriction.

Second, the Statute does not regulate a substantial amount of

protected speech and need not assure sufficient alternative avenues of

communication for the unprotected speech that it does regulate.

Additionally, there is no evidence that the Statute’s 1,000-foot rule

discriminates against certain obscenity due to its content, and Plaintiffs have

not alleged as much.  For the reasons discussed supra Part IV.D.1.b, the

Statute’s 1,000-foot rule only applies to “explicit media outlets” and “adult

movie houses”--businesses with an inventory of at least fifty-percent obscene

media and films--and does not discriminate against that unprotected speech

based on its content.  Plaintiffs have not explained why the Statute, which

regulates a majority of unprotected speech, must ensure that there are

alternative avenues of communication for that unprotected speech.

Third, to the extent that the Statute impacts protected speech, the

Court concludes that there are sufficient alternative avenues of
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communication for the location of the businesses at issue in Floyd County.

The Court observes that the Statute will only impact protected speech to the

extent that such speech is present in the inventory carried by “explicit media

outlets” and “adult movie houses,” which by definition consists of at least

fifty-percent obscene media and films.  The Court is not persuaded that it

must consider whether the Statute leaves alternative avenues of

communication in every Georgia community.  Rather, the Court adopts the

approach used by other Courts ruling on similar state statutes and

determines whether the Statute leaves sufficient alternative avenues of

communication in the affected area--Floyd County.  See Ranch House, Inc.

v. Amerson, 146 F. Supp. 2d 1180, 1213-13 (N.D. Ala. 2001) (stating that

test is whether restrictions currently allow for alternative avenues of

communication); Township of Saddle Brook v. A.B. Family Center, Inc., 156

N.J. 587, 596-97, 722 A.2d 530, 535 (1999) (examining whether state statute

left alternative avenues of communication in relevant market area).  For the

reasons discussed infra Part IV.D.2.b, there are sufficient locations in Floyd

County for the regulated businesses at issue.  The Statute thus provides
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sufficient alternative avenues of communication for adult businesses in Floyd

County.

The Court therefore concludes that no factual issues remain with

regard to the above claim, and that Plaintiffs claim that the Statute is an

unconstitutional prior restraint and that there are not sufficient alternative

avenues of communication in Floyd County for protected speech impacted

by the Ordinance fails.  Consequently, the Court grants Defendant’s Motion

for Summary Judgment with regard to the above claim.  

e. The Statute is not Unconstitutionally Vague

In count five of their Verified Complaint, Plaintiffs allege that O.C.G.A.

§ 36-60-3 “contains terms that are so vague that persons of common

intelligence must necessarily guess at their meaning and differ as to their

application.”  (Compl. ¶ 53.)

Defendant argues that, based on the parties’ briefs with regard to

Plaintiffs’ Motion for Preliminary Injunction, Plaintiffs’ vagueness claim must

fail.  Defendant asserts that the Statute does not subject “adult bookstores”

to any location limitation.  Defendant also asserts that the terms “sexual

conduct” and “sexually explicit nudity” permissibly incorporate the Miller test
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within their definitions.  The Court observes that Plaintiffs fail to address

Defendant’s Renewed Motion for Summary Judgment with regard to count

five of Plaintiffs’ Verified Complaint.  

In Roth v. United States, 354 U.S. 476 (1957), the United States

Supreme Court rejected arguments that federal and California obscenity

statutes were imprecise and did not give adequate warning of the proscribed

conduct where the statutes, respectively, made punishable the mailing of

material that is “obscene, lewd, lascivious, or filthy,” and the keeping for sale

or advertising material that is “obscene or indecent.”  354 U.S. at 491.

Rather, the Supreme Court held that, where the above language applied to

the materials according to their “impact upon the average person in the

community” and whether it offended “the common conscience of the

community by present-day standards,” those statutes gave adequate

warning of the proscribed conduct and marked sufficiently distinct

boundaries for judges and juries to fairly administer the law.  Id. at 490-491.

The Roth Court also rejected the argument that because juries may reach

different conclusions as to the same material, the statutes must be held to

be insufficiently precise to satisfy due process requirements. Id. 491 n.30.
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In Hamling v. United States, 418 U.S. 87 (1974), the Supreme Court

restated its consistent holding that “the lack of precision is not itself offensive

to the requirements of due process” and that the Constitution does not

require impossible standards, but simply requires that the language

“‘conveys sufficiently definite warning as to the proscribed conduct when

measured by common understanding and practices.’” 418 U.S. at 111

(citations omitted). The Hamling Court also repeated its statement in Roth

that the fact that “there may be marginal cases in which it is difficult to

determine the side of the line on which a particular fact situation falls is no

sufficient reason to hold the language too ambiguous to define a criminal

offense .  .  .  .”  Id. at 114-15 (quoting Roth, 354 U.S. at 491-92).

For the following reasons, the Court finds that no factual issues remain

with regard to the above claim, and that the Statute is not unconstitutionally

vague as a matter of law.  Plaintiffs’ failure to respond to Defendant’s

argument that it is entitled to summary judgment with regard to Plaintiffs’

claim that O.C.G.A. § 36-60-3 is unconstitutionally vague constitutes

Plaintiffs’ abandonment of that claim.  Under Local Rule 7.1 of the Northern

District of Georgia, Defendant’s Renewed Motion for Summary Judgment is
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unopposed on that ground.  See N.D. Ga. R. 7.1; Welch, 978 F. Supp. at

1137 (“Plaintiff’s failure to respond to Defendant’s argument alone entitles

Defendant to summary judgment on these claims.”).  

Additionally, Plaintiffs leave the Court to simply guess as to which

terms in the Statute Plaintiffs contend are unconstitutionally vague.  In its

March 5, 2007, Order, the Court interpreted Plaintiffs’ brief with regard to

their Motion for Preliminary Injunction as arguing that the Statute’s use of the

Miller language in its definitions of “sexual conduct” and “sexually explicit

nudity” results in definitions that are so vague that vendors would not know

whether their operations fall within the Statute and thus may be restricted to

certain areas by the county or municipality in which their business is located.

For the reasons set forth in the Court’s March 5, 2007, Order, Plaintiffs have

not shown that the Statute or its terms are so vague that persons of common

intelligence must guess at their meaning.  (See Order of March 5, 2007.)  As

discussed in Roth, the incorporation of the Miller test for obscenity into the

above definitions and the possibility that reasonable juries could differ as to

what materials appeal to a prurient interest do not make the definitions

unconstitutionally vague on their face. Furthermore, Roth and Hamling
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addressed due process notice requirements of statutes criminalizing the

distribution of obscene materials, and Plaintiffs have not shown that, in a

First Amendment context, the incorporation of the Miller test into a statute is

substantially likely to result in unconstitutionally vague language.

For the reasons set forth above and in the Court’s Order of March 5,

2007, the Court therefore concludes that  no factual issues remain with

regard to the above claim, and that Plaintiffs’ claim that O.C.G.A. § 36-60-3

is unconstitutionally vague must fail.  (See Order of Mar. 5, 2007.)

Consequently, the Court grants Defendants’ Renewed Motion for Summary

Judgment with regard to the above claim.

2. Claims Regarding Floyd County Ordinance 2006-002A

a. The Ordinance Satisfies  Constitutional Scrutiny

In count six of their Verified Complaint, titled “Unconstitutional Prior

Restraint-Failure to Satisfy Constitutional Scrutiny,” Plaintiffs allege that the

Ordinance is a content-based restriction because Floyd County does not

require business licenses for any businesses other than adult businesses.

(Compl. ¶ 54.)  Plaintiffs also contend that Defendant enacted the Ordinance

in response to Plaintiffs’ business, and thus the governmental interest was
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related to suppressing free expression.  (Id. ¶ 63.)  Plaintiffs further allege

that, if the Ordinance is not content-based, it fails the O’Brien intermediate

scrutiny test because the studies cited in the Ordinance are not relevant to

Defendant or Plaintiffs, and because the Ordinance is not narrowly tailored.

(Id. ¶¶ 62, 64.)  Plaintiffs contend that there is no evidence to support

Defendant’s rationale for enacting the Ordinance.  (Id. ¶ 58.)

Defendant argues that the Ordinance is content-neutral and was

adopted to combat the adverse secondary effects of sexually oriented

businesses.  Defendant adopts the discussion in the Court’s March 5, 2007,

Order regarding the level of scrutiny applicable to the Ordinance.  Defendant

also asserts that the Court should reject any effort by Plaintiffs to allege illicit

motives on the part of legislators because such allegations do not support

a determination that a regulation is content-based.  

Defendant also argues that the Ordinance satisfies intermediate

scrutiny.  Defendant asserts that a regulatory licensing ordinance for conduct

commonly associated with expression is constitutional if it requires a

licensing decision in a brief period of time and allows for prompt judicial

review of the decision. Defendant contends that it had authority to enact the
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Ordinance under its police powers.  Defendant also contends that it enacted

the Ordinance based on legislative evidence reasonably believed to be

relevant to the secondary effects of sexually oriented businesses.  According

to Defendant, Plaintiffs have failed to introduce evidence rebutting all the

rationales and evidence upon which the Ordinance was based, and have

only attempted to refute studies regarding crime and property values.

Defendant argues that it did not require evidence which differentiated

between off-site and on-site adult businesses, but that its evidence also

supports the regulation of off-site adult bookstores due to adverse secondary

effects.  Defendant also contends that it has submitted additional documents

supporting its rationale for regulating sexually oriented businesses, including

off-site businesses.  Defendant argues that its interest in preventing such

adverse secondary effects is content-neutral, and that the Ordinance is

narrowly tailored to serve that interest.

Defendant also argues that the ordinance is narrowly tailored.23

According to Defendant, the Ordinance regulates conduct in three ways: (1)
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prohibiting people from appearing totally nude, requiring semi-nude persons

to remain on a stage at least six feet from patrons, and prohibiting such

employees from knowingly touching patrons; (2) prohibiting sexually oriented

businesses from operation between midnight and 6:00 a.m.; and (3)

regulating where such businesses may operate.  Defendant asserts,

however, that Plaintiffs do not have standing to contest the first regulation

because Plaintiffs claim that they operate a retail store and do not intend to

have persons appear nude or semi-nude on their property.  Nevertheless,

Defendant also asserts that the above regulations are narrowly tailored and

constitutional.

The Court observes that Plaintiffs do not address Defendant’s

arguments that the Ordinance should be reviewed under the O’Brien

intermediate scrutiny test, but immediately assert that Defendant has failed

to demonstrate that the Ordinance meets the second O’Brien factor.

Plaintiffs also do not address the first, third, and fourth O’Brien factors, or

Defendant’s arguments regarding those factors.   Rather, Plaintiffs argue24
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that Defendant failed to demonstrate that the Ordinance furthers a

substantial government interest.  Plaintiffs assert that the studies upon which

Defendant relied cannot be reasonably believed to be relevant to Floyd

County.  Plaintiffs contend that their store is located miles out of town on a

rural state highway and far from any other business or residential

developments.  Plaintiffs also contend that Defendant relied on studies that

did not distinguish between off-site and on-site adult businesses, and that

the one study cited by Defendant which makes the above distinction cannot

be replicated.  Plaintiff assert that the Commissioners therefore could not

reasonably rely on the studies referenced in the Ordinance to regulate

Plaintiffs’ store.  Plaintiffs claim that Defendant’s expert report regarding

Floyd County is internally inconsistent and question the reliability of Dr.

McCleary’s discussion of various studies, including his own studies.

Plaintiffs cite Flanigan’s Enterprises, Inc. of Georgia v. Fulton County,

242 F.3d 976 (11th Cir. 2001), for the proposition that a local government

must demonstrate that it reasonably relied upon evidence relevant to the

problem addressed, and cannot reasonably rely on foreign studies when its

own data demonstrate that those studies are not relevant to local conditions.
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In the above case, a county commissioned study of sexually oriented

businesses selling alcohol in the area found that such businesses caused

little or no secondary effects as compared to other businesses selling

alcohol.  Id. at 979-80.  The county then adopted an ordinance restricting

location and operation of adult businesses selling alcohol based on the

secondary effects studies of other cities.  Id. at 980-81.  The Eleventh Circuit

held that the county could not rely upon those remote studies to support its

interest in combating adverse secondary effects when the county’s own

study demonstrated that those foreign studies were not relevant to local

conditions.  Id. at 986.  The Eleventh Circuit explained that a municipality is

not required to perform empirical studies before enacting restrictions on adult

entertainment, but, once it has conducted such studies, it may not ignore the

results.  Id.

Plaintiffs also cite Abilene Retail #30 v. Board of Commissioners of

Dickinson County, Kansas, 492 F.3d 1164 (10th Cir. 2007), for the

proposition that foreign studies of urban environments are not applicable to

entirely rural areas.   In Abilene Retail #30, the Tenth Circuit found that a

dispute of material fact existed as to whether Dickinson County officials
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could reasonably believe that the cases and studies cited in the ordinance

at issue were relevant to the county’s interests.  492 F.3d at 1174.  The court

noted that, although a lack of local evidence was not preclusive, the

evidence cited in the ordinance consisted of secondary effects studies of

urban areas and were not applicable to the entirely rural area regulated.  Id.

at 1174-75.  The Tenth Circuit observed that the sole adult business in

Dickinson County was located on a highway pullout far from any business or

residential area, and thus the foreign studies cited in the ordinance did not

establish a minimal connection to the secondary effects attendant to

Dickinson County’s existing sexually oriented business.  Id. at 1176.

i. Applicable Level of Scrutiny

As an initial matter, the Court observes that Plaintiffs’ failure to respond

to Defendant’s argument that the Ordinance is a content-neutral regulation

of the secondary effects associated with sexually oriented businesses

constitutes Plaintiffs’ abandonment of their claim that the Ordinance is

content-based.  Under Local Rule 7.1 of the Northern District of Georgia,

Defendant’s Renewed Motion for Summary Judgment is unopposed on that

ground.  See N.D. Ga. R. 7.1; Welch, 978 F. Supp. at 1137 (“Plaintiff’s failure
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to respond to Defendant’s argument alone entitles Defendant to summary

judgment on these claims.”).  In an abundance of caution, however, the

Court examines the Ordinance to determine whether the ordinance is

content-based or content-neutral, and to determine the applicable

constitutional analysis. 

Regulations that restrict protected expression based on its content are

subject to strict scrutiny.  Artistic Entm’t, Inc. v. City of Warner Robbins, 223

F.3d 1306, 1308 (11th Cir. 2000) (citing City of Erie v. Pap’s A.M., 529 U.S.

277 (2000) (plurality opinion)).  “[R]egulations that target undesirable

secondary effects of protected expression are deemed content-neutral, and

courts review them with an intermediate level of scrutiny known as the

O’Brien test.”  Id. (citing City of Erie, 529 U.S. 277.)

To determine whether a given regulation that potentially limits speech

is content-based or content-neutral, courts primarily look to the government’s

purpose in enacting the regulation.  “The principal inquiry in determining

content neutrality . . . is whether the government has adopted a regulation

of speech because of disagreement with the message it conveys.”  Ward v.

Rock Against Racism, 491 U.S. 781, 791 (1989).  The government’s purpose
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  For the reasons set forth in its March 5, 2007, Order, the Court concludes that25

the Ordinance at issue is a licensing scheme and therefore applies the O’Brien
intermediate scrutiny test.  (See Order of Mar. 5, 2007.)
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is the controlling consideration, and a regulation that serves purposes that

are unrelated to the content of the expression is deemed neutral.  Id.  In that

regard, courts are hesitant to inquire into legislators’ motives, and will “not

strike down an otherwise constitutional statute on the basis of an alleged

illicit legislative motive.”  U.S. v. O’Brien, 391 U.S. 367, 383 (1968).

For the following reasons, the Court concludes that no factual issues

remain with regard to Plaintiffs’ claim that Defendant’s licensing Ordinance

is content-based, and that the Ordinance is a content-neutral regulation of

the secondary effects associated with sexually oriented businesses and is

therefore subject to intermediate scrutiny.   The Ordinance itself states that25

its purpose is to regulate sexually oriented businesses in order to promote

the health, safety, moral, and general welfare of Floyd County’s citizens, and

to prevent negative secondary effects of such businesses, including crime,

prostitution, negative property values, and urban blight.  The Ordinance also

states that it is not intended to suppress protected speech or activities.

Additionally, the Court is not persuaded by Plaintiffs’ allegations of illicit
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motives by one Commissioner.  The Court therefore finds that the Ordinance

is a content-neutral regulation.  Consequently, the Court analyzes the

Ordinance under the O’Brien intermediate scrutiny test below.

ii. The Ordinance Satisfies Intermediate Scrutiny

Under Georgia law, “[a] county may enact regulations to protect the

health, safety, and general welfare of the public under its police powers.”

Board of Comm’rs of Atkinson County v. Guthrie, 273 Ga. 1, 3, 537 S.E.2d

329, 331-32 (2000).  Additionally, O.C.G.A. §  36-60-3 authorizes the

governing authority of each county to enact ordinances restricting the

operation of adult businesses.  O.C.G.A. § 36-60-3(b).

Under United States v. O’Brien, 391 U.S. 367 (1968), a content-neutral

restriction on speech is valid

if it is within the constitutional power of the Government; if it
furthers an important or substantial governmental interest; if the
government interest is unrelated to the suppression of free
expression; and if the incidental restriction on alleged First
Amendment freedoms is no greater than is essential to the
furtherance of that interest.

391 U.S. at 377.
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A government need not conduct its own studies or produce new

evidence before enacting an ordinance regulating adult businesses.  City of

Renton, 475 U.S. at 51-52.  Rather, a government may rely on the evidence

collected by other entities, “so long as whatever evidence the city relies upon

is reasonably believed to be relevant to the problem that the city addresses.”

475 U.S. at 51-52.  That reasonable basis may be found in “the experiences

of other cities, studies done in other cities, case law reciting findings on the

issue, as well as their own wisdom and common sense.”  Sammy’s of

Mobile, Ltd. v. City of Mobile, 140 F.3d 993, 997 (11th Cir. 1998); see also

City of Erie, 529 U.S. at 297-98.  Furthermore, it is not the Court’s role to

“apprise the wisdom” of legislative discretion or to serve as a “super

legislature.”  Renton, 475 U.S. at 53 (quoting Young v. Am. Mini Theaters,

Inc., 427 U.S. 50, 71 (1976)).  The Court may not simply substitute its

judgment for the government’s, even if the government might have reached

a different and equally reasonable conclusion regarding the relationship

between adverse secondary effects and sexually oriented businesses.

Daytona Grand, Inc. v. City of Daytona Beach, Fla., 490 F.3d 860, 881-82

(11th Cir. 2007).
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In City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002),

the Supreme Court affirmed the principle that governments are permitted to

rely upon studies of their choice and to experiment with their own regulation

of secondary effects of adult businesses, and clarified the evidence a

municipality could use to support its rationale for an ordinance as follows:

This is not to say that a municipality can get away with shoddy
data or reasoning.  The municipality’s evidence must fairly
support the municipality’s rationale for its ordinance.  If plaintiffs
fail to cast direct doubt on this rationale, either by demonstrating
that the municipality’s evidence does not support its rationale or
by furnishing evidence that disputes the municipality’s factual
findings, the municipality meets the standard set forth in Renton.
If Plaintiffs succeed in casting doubt on a municipality’s rationale
in either manner, the burden shifts back to the municipality to
supplement the record with evidence renewing support for a
theory that justifies its ordinance.

535 U.S. at 438-39.  A party challenging an ordinance also bears the burden

of disproving each secondary effect interest that a regulation serves.  See

id. at 435-36 (holding that secondary effects evidence concerning crime was

reasonably relied upon, even though evidence regarding relationship

between property values and adult establishments was inconclusive).

As an initial matter, the Court observes that Plaintiffs failed to respond

to Defendant’s argument that the Ordinance satisfies the first, third, and
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  The Court recognizes that the issue of alternative locations for sexually oriented26

businesses is relevant to the fourth O’Brien factor with regard to the Ordinance’s
regulation of the location of sexually oriented businesses.  The parties address the issue
of whether the Ordinance provides reasonable alternative avenues of communication
separately in their briefs.  The Court therefore also addresses that issue separately in this
Order.
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fourth prongs of the O’Brien test--that the regulation is within the

constitutional power of the government, that the government interest is

unrelated to the suppression of free expression, and that the incidental

restriction of First Amendment freedoms is no greater than essential to

further the government’s interest.  Plaintiffs’ failure to respond constitutes an

abandonment of their claim with regard to those factors, and, under Local

Rule 7.1 of the Northern District of Georgia, Defendant’s Renewed Motion

for Summary Judgment is unopposed on those grounds.  See N.D. Ga. R.

7.1; Welch, 978 F. Supp. at 1137 (“Plaintiff’s failure to respond to

Defendant’s argument alone entitles Defendant to summary judgment on

these claims.”).  The Court also concludes that the Ordinance satisfies the

first, third, and fourth O’Brien factors.  With regard to the first factor, the26

Ordinance is within Defendant’s police powers.  The Ordinance itself states

that its purpose is to regulate sexually oriented businesses in order to

promote the health, safety, moral, and general welfare of Floyd County’s
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citizens, and to prevent negative secondary effects of such businesses,

including crime, prostitution, negative property values, and urban blight.

Likewise, for the reasons set forth supra Part IV.D.2.a.i., the third factor is

satisfied because the above interests are unrelated to the suppression of

free expression.  With regard to the fourth factor, the Ordinance’s restriction

on nudity, performances, and touching does not affect Plaintiffs, nor do

Plaintiffs contend as much.  Consequently, the Court concludes that

Plaintiffs’ lack standing to challenge Section 18 of the Ordinance.  See

Tanner Adver. Group, L.L.C. v. Fayette County, Ga., 451 F.3d 777, 791 (11th

Cir. 2006) (holding that plaintiff unaffected by Ordinance provision lacked

standing to challenge that provision).  Additionally, the Court observes that

similar restrictions on nudity, performance stages, and touching have been

upheld in other courts.  See Fly Fish, Inc. v. City of Cocoa Beach, 337 F.3d

1301, 1308-09 (11th Cir. 2003); Lady J. Lingerie, Inc. v. City of Jacksonville,

176 F.3d 1358, 1365-66 (11th Cir. 1999); DLS, Inc. v. City of Chattanooga,

107 F.3d 403, 412 (6th Cir. 1997).  The Court also concludes that the hours

of operation regulation, which does affect Plaintiffs, allows sexually oriented

businesses to operate eighteen hours daily and therefore is not substantially
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broader than necessary to further Defendant’s interests.  See Lady J.

Lingerie, Inc., 176 F.3d at 1365 (upholding ordinance allowing adult

entertainment establishment to operate only fourteen hours daily).  The

Court also observes that Plaintiffs present no argument to the contrary.

Similarly, Plaintiffs present no argument contesting Defendant’s assertion

that the Ordinance is narrowly tailored.  Plaintiffs simply focus on the issue

of alternative avenues of expression with regard to Section 21.  For the

reasons set forth below, the Court concludes that the Ordinance also meets

the fourth O’Brien factor, and addresses the issue of alternative avenues of

expression with regard to Section 21 separately infra Part IV.D.2.b.  The

Court therefore focuses on the second O’Brien factor below, specifically with

regard to the Alameda Books burden-shifting analysis.

For the following reasons, the Court concludes that no genuine factual

issues remain with regard to the second O’Brien factor, that the documentary

evidence cited in the Ordinance fairly supports Defendant’s rationales for the

regulation, and that Plaintiffs have not shown that the evidence relied upon

by Defendant does not support the Ordinance’s rationales and have not
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furnished evidence disputing even a majority of Defendant’s factual findings

or showing that Defendant’s interests are not furthered by the Ordinance.

There is no question that Defendant’s interests in mitigating the above

secondary effects “are both important and substantial.”  Young, 427 U.S. at

80; see also Alameda Books, 535 U.S. at 434-36.  The appropriate inquiry

then is whether Defendant reasonably relied on pre-enactment evidence to

concluded that the Ordinance furthers those interests. 

The Court concludes that it was reasonable for Defendant to rely on

the studies and case law set forth in the Ordinance when reaching its

conclusion that the Ordinance would further each of Defendant’s legitimate

interests in reducing the above negative secondary effects of sexually

oriented businesses.  The Ordinance limits the location of sexually oriented

businesses by requiring such businesses to be 1,000 feet from other such

businesses and from churches, elementary and secondary schools, and

residential areas.  As stated in the Ordinance, the Commission’s rationales

in enacting the legislation were to separate sexually oriented businesses

from sensitive land uses in order to minimize the impact of the secondary

effects of such businesses on those uses, and to separate sexually oriented
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  In the interests of brevity and issuing an Order in a timely fashion, the Court27

does not provide a separate analysis of each of Defendant’s predicate documents in this
Order.  The Court, however, has considered all of that evidence and only directly
addresses  those issues that are essential to the above determination.
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businesses from each other in order to minimize secondary effects and to

prevent a concentration of such businesses in one area.  In support of the

above rationales, the Ordinance cites numerous studies by other cities and

case law involving the regulation of adult businesses.  Based on that

documentary evidence, the Commission found that sexually oriented

businesses are associated with adverse secondary effects, including crime,

prostitution, the spread of disease, lewdness, public indecency, obscenity,

illicit drug use and trafficking, reduced property values, urban blight, litter,

and sexual assault and exploitation.  As discussed in the Court’s March 5,

2007, Order, those documents include evidence of criminal activity and other

negative impacts on surrounding areas due to adult bookstores and sexually

oriented businesses.  (See Order of Mar. 5, 2007 at 77-79.)   Additionally,27

unlike the adult business in Abilene Retail #30, Plaintiffs’ business is not

located in an entirely rural area far from any business or residential area.

Rather, the undisputed evidence shows that Plaintiffs’ business is located

less than 1,000 feet from three parcels zoned suburban residential, at least
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two of which are occupied by residences.  (DSMF ¶¶ 6-9; PRSMF ¶¶ 6-8.)

The Court therefore is not convinced that the evidentiary basis for the

Ordinance is not minimally connected to the secondary effects the Ordinance

seeks to reduce.

Given the wealth of documentary evidence cited in the Ordinance,

including studies produced by other cities and case law, as well as the

Commissioners’ own wisdom and common sense, the Commission had an

adequate basis for concluding that limiting the location of sexually oriented

businesses would prevent crime, prostitution, negative property values,

urban blight, and other social costs associated with such establishments.

The Court therefore concludes that Defendant has met its initial burden

under the second O’Brien factor.  

In accordance with the Alameda Books burden-shifting analysis, the

Court next examines whether Plaintiffs have cast direct doubt on Defendant’s

rationales for and interests in enacting the Ordinance.  For the following

reasons, the Court concludes that Plaintiffs have failed to cast direct doubt

on the above rationales for the Ordinance.  
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First, Plaintiffs have not demonstrated that the evidence cited in the

Ordinance does not support Defendant’s rationales and interests.   Unlike

the county in Flanigan’s Enterprises, Defendant did not commission or

conduct its own study of sexually oriented businesses and then rely on

foreign studies to support its legislation.  Neither have Plaintiffs produced a

local study demonstrating that sexually oriented businesses have little or no

secondary effects in Floyd County.  Without such a local study, Defendant

was free to rely on the evidence collected by other entities.

Even viewing Mr. McLaughlin’s critiques of several of the studies

referenced in the Ordinance in a light most favorable to Plaintiffs, Plaintiffs

have not refuted even a majority of the pre-enactment studies and relied

upon by the Commission to enact the Ordinance, or shown that the cited

studies consist of “shoddy” data and do not support the Commission’s

rationales and interests.  Indeed, the Court previously determined that Mr.

McLaughlin incorrectly represents the 1994 Times Square study’s findings

and fails to explain why other “academic” studies are not applicable to the

Ordinance’s rationales or are inaccurate.  Additionally, Mr. McLaughlin’s

critiques of Dr. McCleary’s work are not applicable at this stage in the
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Alameda Books burden-shifting analysis, as those studies are not cited by

the Ordinance.  Finally, Mr. McLaughlin’s critiques of the 2001 Spokane

documents focus on the issue of property values and ignore the evidence in

those documents regarding crime, loitering, harassment, vandalism,

prostitution, and exposure of children to pornography.  Mr. McLaughlin,

however, acknowledged that those documents showed a statistically

significant higher overall percentage of occupant turnover in the area around

sexually oriented businesses.

Second, Plaintiffs have not cited or furnished evidence that disputes

all of the rationales, interests, and supporting factual findings set forth in the

Ordinance.  As discussed supra Part IV.A.5.a., Plaintiffs do not cite to or

reference Mr. McLaughlin’s discussion of allegedly contradictory and

inconclusive findings regarding local government studies attached to his first

affidavit in support of this argument.  The Court again reiterates that it is not

responsible for locating evidence in the record to support Plaintiffs’ legal

arguments.  Nevertheless, the Court has reviewed those documents and

determined that they do not provide sufficient applicable evidence to
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contradict even a majority of the rationales, interests, and findings set forth

in the Ordinance.  

In his fourth affidavit, Mr. McLaughlin discusses an April 1978 St. Paul,

Minnesota, study  refuting a relationship between sexually oriented

businesses and neighborhood deterioration.  Viewing that evidence in a light

most favorable to Plaintiffs, it may refute the Commission’s findings and

interests regarding the alleged negative impact of adult businesses on

surrounding properties, such as urban blight; however, it is not enough to

dispute the Commission’s findings and interests with regard to the

Commissions’s other stated interests--crime, prostitution, potential spread

of disease, lewdness, public indecency, obscenity, illicit drug use and drug

trafficking, litter, and sexual assault and exploitation.

Third, for the reasons discussed above, the Court also is not convinced

that the studies and case law cited in the Ordinance are inapplicable to

Plaintiffs or Floyd County. There is no genuine factual dispute that Plaintiffs’

store is located near residential developments, and thus Plaintiffs’ arguments

that the store is located in an entirely rural area simply are not persuasive.

As discussed above, the Court is not convinced that the studies and case
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law relied on by Defendant are irrelevant to Floyd County or to Plaintiff, as

a off-site adult business.  Furthermore, for the reasons set forth in its March

5, 2007, Order the Court declines to distinguish between on-site and off-site

sexually oriented businesses in this case.  (See Order of Mar. 5, 2007, at 74-

76.)

The Court therefore concludes that Plaintiffs have failed to

demonstrate that Defendant’s evidence does not support its rationales for

the Ordinance, or by furnishing evidence disputing the factual findings and

showing that even a majority of Defendant’s interests are not furthered by

the Ordinance.  Plaintiffs therefore have failed to cast direct doubt on

Defendant’s rationales for the Ordinance, and the Court need not proceed

to the third prong of the Alameda Books burden-shifting analysis.

Consequently, the Court concludes that the Ordinance satisfies the second

O’Brien factor.

In sum, the Court concludes that the Ordinance is within Defendant’s

constitutional power, that Defendant reasonably believed that the evidence

set forth in the Ordinance was relevant to the problems the Ordinance seeks

to address, that the majority of the cited evidence fairly supports Defendant’s
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rationales for and interests in the Ordinance, that Plaintiff failed to cast direct

doubt in those rationales and interests, that Defendant’s interests are

unrelated to the suppression of free expression, and that the Ordinance is

narrowly tailored.  Consequently, for the reasons set forth above, the Court

determines that the Ordinance satisfies the four O’Brien factors.  The Court

separately addresses the issue of alternative avenues of communication with

regard to Section 21 of the Ordinance infra Part IV.D.2.b.

b. The Ordinance Leaves Sufficient Alternative
Avenues of Communication

In count seven of their Verified Complaint, Plaintiffs allege that the

Ordinance “effectively denies adult businesses a reasonable opportunity to

open and operate.”  (Compl. ¶ 66.)

Defendant argues that it has demonstrated that sufficient alternative

avenues of communication exist under the Ordinance as a matter of law.

Defendant contends that the Ordinance’s 1,000-foot rule leaves at least

thirty-eight parcels in Floyd County available for use by sexually oriented

businesses, totaling approximately 760 acres, or 6.46 percent, of the land in

Floyd County.  Defendant also contends that Plaintiffs are the only adult or

Case 4:06-cv-00190-HLM     Document 128      Filed 03/14/2008     Page 143 of 185

CITY OF BROOKHAVEN, GA SOB REGS     002701



144

sexually oriented business that has sought to operate in Floyd County since

at least March 2002.

Plaintiffs argue that there are no alternative avenues of communication

for adult uses under the Ordinance.  Alternatively, Plaintiffs argue that there

is a question of fact as to whether sufficient alternative avenues of

communication are available under Floyd County’s regulatory scheme.

Plaintiffs dispute Defendant’s contention that there are thirty-eight sites

available for relocation by adult businesses and argue that, due to the

Ordinance’s requirement that adult businesses be located at least 1,000 feet

from each other, there actually are only twelve to sixteen available sites.

(Pl.’s Mot. Summ. J. at 37.)  According to Plaintiffs, Defendant admits that

fourteen of the thirty-eight identified sites are landlocked with no road

frontage.  Plaintiffs argue that the remaining twenty-four sites are not suited

for any generic commercial use, and that the sites are zoned industrial and

do not have street lights or sidewalks.  Plaintiffs contend that most of the

sites with existing industrial buildings could not provide sufficient parking for

a retail establishment.  Plaintiffs also contend that many of those sites are

contaminated by hazardous waste or have deed restrictions precluding adult
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uses.  Plaintiffs assert that, in order to use the sites, Floyd County would be

required to issue generic permits and that the codes governing the issuance

of such permits are non-discretionary.  According to Plaintiffs, the generic

permit processes required for the development of raw land or the remodeling

of an industrial facility are devoid of procedural safeguards and specific, brief

time limits.  Plaintiffs cite Lady J. Lingerie, Inc. v, City of Jacksonville, 176

F.3d 1358 (11th Cir. 1999), in support of the above argument permits.  

In Lady J. Lingerie, Inc., the city’s ordinance required adult

entertainment establishments to obtain an exception to operate in a

particular area.  176 F.3d at 1361.  The Eleventh Circuit observed that the

city did not have a separate licensing procedure for adult establishments and

therefore treated the required zoning exception as if it were a licensing

scheme.  Id.  The Eleventh Circuit noted that licensing schemes are a form

of prior restraint and give public officials the power to decide whether to

permit expressive activity.  Id. at 1361-62.  The city’s zoning laws permitted

the board, at its discretion, to impose more restrictive requirements on

certain applicants, lacked precise and objective criteria, failed to put any real

time limits on the board’s decision, and did not provide for prompt judicial
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review.  The Eleventh Circuit concluded that the city’s land use code did not

sufficiently limit the zoning board’s discretion, but rather allowed it to covertly

discriminate against such establishments.  Id. at 1362.

As an initial matter, the Court notes that the inquiry into whether a

regulatory scheme leaves reasonable alternative avenues of expression is

part of the intermediate scrutiny analysis.  Plaintiffs, however, have chosen

to address this issue separately in their brief, and the Court therefore also

addresses this issue separately.

Under Renton, an ordinance that restricts the location of adult

entertainment establishments not only must serve a substantial government

interest, but also must “leave open ample alternative avenues of

communication.”  475 U.S. at 50.    Renton requires that an adult

entertainment ordinance “refrain from effectively denying [adult businesses]

a reasonable opportunity to open and operate . . .”  Id. at 54.

The question of whether an ordinance leaves open reasonable

alternative avenues of expression depends on how many sites are available.

Lady J. Lingerie, 176 F.3d at 1361.  Although the number of sites available

under an ordinance is a factual question, whether a particular site is
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available for use by an adult business and whether the sites available

provide reasonable avenues for communicating a  business’ message is a

question of law.  Daytona Grand, Inc., 490 F.3d at 870-71.

Although the Supreme Court has not thoroughly explained what factors

to consider when determining whether particular sites are reasonable for

relocation, it suggested in Renton that adult entertainment establishments

should be “on an equal footing with other prospective purchasers and

lessees.”  David Vincent, Inc. v. Broward County, 200 F.3d 1325, 1333-34

(11th Cir. 2000) (quoting City of Renton, 475 U.S. at 54.); see also Boss

Capital, Inc. v. City of Casselberry, 187 F.3d 1251, 1253-54 (11th Cir. 1999).

However, commercial viability is not an appropriate consideration in making

the above determination, and land deemed available in Renton included

“‘acreage in all stages of development from raw land to developed, industrial,

warehouse, office, and shopping space.’”  David Vincent, Inc., 200 F.3d at

1334 (quoting Renton, 475 U.S. at 53.)

The Eleventh Circuit has set forth the following general rules for

determining whether land is available to adult businesses for First

Amendment purposes:
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First, the economic feasibility of relocating to a site is not a First
Amendment concern.  Second, the fact that some development
is required before a site can accommodate an adult business
does not mean that the land is, per se, unavailable for First
Amendment purposes.  The ideal lot is often not to be found.
Examples of impediments to the relocation of an adult business
that may not be of a constitutional magnitude include having to
build a new facility instead of moving into an existing building;
having to clean up waste or landscaping a site; bearing the costs
of generally applicable lighting, parking, or green space
requirements; making due [sic] with less space that one desired;
or having to purchase a larger lot than one needs.  Third, the
First Amendment is not concerned with restraints that are not
imposed by the government itself or the physical characteristics
of the sites designated for adult use . . . . It is of no import under
Renton that the real estate market may be tight and sites
currently available for sale or lease, or that property owners may
be reluctant to sell to an adult venue.

David Vincent, Inc., 200 F.3d at 1334-35 (emphasis in original).  Although

the physical characteristics of a site or its current development could render

relocation there unreasonable, examples of such unavailable sites include

land under the ocean, airstrips of international airports, and sports stadiums.

Id. at 1334.

The Eleventh Circuit also has “consistently recognized the importance

of ‘the correlation of available sites to existing adult businesses,’”  Fly Fish,

Inc., 337 F.3d at 1310, and has cited with approval the opinions of other

Circuits holding that the number of sites available for adult businesses must
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be greater than or equal to the number of adult businesses in existence at

the time new regulations take effect, id. at  1310-11.  Factors to be

considered in that regard include, “‘the community’s population and size, the

acreage available to adult businesses as a percentage of the overall size,

the location of available sites, the number of adult businesses already in

existence, and the number of adult businesses wanting to operate in the

community in the future.’”  Id. at 1311 n.21 (emphasis in original) (quoting

Boss Capital, Inc., 187 F.3d, at 1254).

For the following reasons, the Court finds that no genuine issue of

material fact remains as to the number of sites available under the

Ordinance, and concludes as a matter of law that the available sites in Floyd

County provide sufficient reasonable alternative avenues for sexually

oriented and adult businesses to convey their message.

First, viewing the evidence in a light most favorable to Plaintiffs, the

Court concludes that Defendant has produced evidence that at least twenty-

four sites are available for use by sexually oriented businesses under the

Ordinance, and that Plaintiffs have failed to meet their burden of coming

forward with specific facts that demonstrate the existence of a genuine issue
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in that regard.  Plaintiffs’ assertion that the Ordinance’s requirement that

such businesses must be located at least 1,000 feet apart, thus reducing the

actual number of sites, is entirely speculative at this time.  At present,

Plaintiffs are the only sexually oriented or adult business in Floyd County,

and Plaintiffs have adduced no evidence indicating that other such

businesses are seeking to locate in Floyd County.  As Plaintiffs are the only

sexually oriented business in Floyd County, there is no reason why the

number of sites would be limited by the Ordinance’s restriction on two such

businesses locating within 1,000 feet of each other.  Furthermore, Plaintiffs’

argument that fourteen of the thirty-eight sites are landlocked also is

irrelevant.  The existing case law is clear that acreage in all stages of

development, including industrial land, may be deemed available, and thus

considered as a site for relocation, and that the First Amendment is not

concerned with a site’s physical characteristics.  Renton, 475 U.S. at 53-54;

David Vincent, Inc., 200 F.3d at 1334.  Plaintiffs do not contend that those

sites are on par with the Eleventh Circuit’s examples of sites to which

relocation is unreasonable, including land under the ocean, airstrips of

international airports, and sports stadiums.  Nevertheless, and keeping in
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mind that the Court must view the evidence in a light most favorable to

Plaintiffs as the non-movants, the Court excludes the fourteen landlocked

sites from its analysis regarding whether the sites identified by Defendant are

reasonable alternative avenues of communication.  The Court therefore now

must determine whether the remaining twenty-four sites are legally available

for relocation and whether there are sufficient available sites to provide

reasonable avenues for sexually oriented businesses to communicate their

message in Floyd County.

Second, the Court concludes that the remaining twenty-four sites are

available for use by sexually oriented and adult businesses as a matter of

law.  Plaintiffs’ argument that the sites identified by Defendant are not suited

for any commercial use is irrelevant, as the case law is clear that commercial

viability is not an appropriate consideration in making the above

determination.  Renton, 475 U.S. at 53-54; David Vincent, Inc., 200 F.3d at

1334.  Additionally, the Court is not convinced that a lack of street lights,

sidewalks, and sufficient parking, or the presence of hazardous waste and

deed restrictions, make the sites unavailable.  The fact that some

development of a site is required, that a site may require the clean up of
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hazardous waste, or that Plaintiffs would have to bear the costs of installing

lighting and sidewalks or increasing parking are not impediments of

constitutional magnitude.  David Vincent, Inc., 200 F.3d at 1334-35 (citing

cleaning up waste and installing lighting and parking as impediments that

may not be of constitutional magnitude).  Similarly, the First Amendment is

not concerned with restraints that are not imposed by the government.  See

id.  There is not enough evidence in the record, even considering the entirety

of Mr. McLaughlin’s fourth affidavit,  to conclude that the physical obstacles

to developing the sites are prohibitive.  Nor does the record show that it

would be impossible to fashion a lot to meet Plaintiffs’ needs as a retail store

through the purchase and division of the identified parcels.  See id. at 1335.

Furthermore, Plaintiffs’ concerns about obtaining the necessary

permits to develop the sites for adult businesses are entirely speculative at

this time.  See David Vincent, Inc., 200 F.3d at 1335.  Plaintiffs’ citation to

Lady J. Lingerie is not applicable to this case.  Here, Defendant has enacted

a licensing scheme for sexually oriented businesses which sets forth precise

and objective criteria for the issuance of such licenses, (Ordinance § 5),

gives officials a twenty day deadline within which to issue their decision
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regarding licensing applications, (id.), requires a hearing to be held within

twenty days after the denial, revocation, or suspension of such licenses, (id.

§ 11), requires written hearing decisions within five days, (id.), and provides

for prompt judicial review of those decisions, (id.).  For the reasons set forth

above, the Court is not convinced that Defendant’s generic permitting

process is comparable to the unconstitutional zoning regulations in Lady J.

Lingerie, Inc.  The Court therefore concludes that the twenty-four sites

identified by Defendant are “available” as a matter of law.  The Court next

determines whether the twenty-four available sites provide sufficient

reasonable alternative avenues of communication.

Third, the Court concludes that the twenty-four sites available for use

by sexually oriented and adult businesses provide reasonable avenues of

communication for such businesses to convey their message.  Plaintiffs

admit that, as of May 2006, they are the only adult business that has

operated in Floyd County.  Additionally, as discussed above Plaintiffs have

adduced no evidence to counter Defendant’s assertion that no other such

businesses have sought to locate in Floyd County or to show that other adult

businesses are seeking to relocate to Floyd County.  The number of sites
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available to adult businesses in Floyd County therefore greatly exceed the

number of adult businesses--here, only Plaintiffs’ store--in existence at the

time the Ordinance took effect and also clearly exceeds the number of adult

businesses seeking to operate in the community--none.  Additionally, those

twenty-four available sites constitute approximately 227 acres, or

approximately two percent, of the commercial and industrial land in Floyd

County.  (Plants Aff. ¶¶ 10-11).  The Court therefore concludes that, as a

matter of law, the twenty-four available sites identified by Defendant provide

reasonable alternative avenues for Plaintiffs to convey their message.

For the reasons set forth above, the Court finds that there is no

genuine factual issue that twenty-four sites are available for the location of

sexually oriented businesses under the Ordinance, and concludes as a

matter of law that those sites are legally available and provide more than

sufficient reasonable alternative avenues of communication for sexually

oriented and adult businesses to convey their message in Floyd County.

Consequently, the Court grants Defendant’s Motion for Summary Judgment

with regard to the above claim.
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c. Plaintiffs Do Not Have Vested Property Rights in
Their Current Use

In count eight of their Verified Complaint, Plaintiffs allege that the

“locational requirements contained in [the Ordinance] constitute zoning

regulations subject to [Floyd County’s] non-conforming use provisions

contained in §2-19-7.”  (Compl. ¶ 69.)  Plaintiffs also allege that their

“substantial change in position by expenditure in reliance upon land use

regulations in effect at the time they procured their building permit and

opened for business conferred vested rights to continued use of Plaintiffs’

property as an adult store.”  (Id. ¶ 73.)

Defendant argues that Georgia law compels the conclusion that the

Ordinance is not a zoning ordinance.  Defendant asserts that, pursuant to

Georgia law, the Ordinance is not a zoning regulation because it does not

regulate general uses of land through zones or districts, but rather applies

to the particular activity of operating a sexually oriented business anywhere

in Floyd County.  Defendant contends that it has never changed the zoning

designation of Plaintiffs’ property, but rather simply enacted a licensing

ordinance.  According to Defendant, the Ordinance establishes a licensing
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requirement and other regulations for sexually oriented businesses, including

a requirement that such businesses not operate within 1,000 feet of certain

uses. 

Defendant also argues that they are entitled to summary judgment

because Plaintiffs were not issued a building permit or certificate of

occupancy for any adult business and because the Statute at issue prohibits

Plaintiffs’ store at its present location.  Defendant asserts that the building

permit and certificate of occupancy issued to Plaintiffs only indicate that

Plaintiffs would operate a bookstore or video tape rental store, that the

Ordinance does not prohibit those specific uses, and that neither document

was issued for an adult bookstore or sexually oriented business.  Defendant

contends that Plaintiffs and their representatives did not disclose any plan

or intent for an adult use during their interactions with the Rome/Floyd

County Building Inspection Department, and that, regardless, Floyd County

officials are required to issue or deny permits based on the information

contained on permit application forms.  Defendant also argues that Plaintiffs’

building was ineligible for a sexually oriented business due to the Statute’s

1,000-foot rule.  Defendant argues that, as a result, any permit from Floyd
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County to operate an adult business at Plaintiff’s location would be void and

would not confer any right to continue operating such a business.

Plaintiffs argue that they have a vested right to continue the present

use of their property.  Plaintiffs contend that their right is not contingent upon

the Ordinance’s characterization as a zoning or licensing regulation.

Plaintiffs argue that they acquired vested zoning rights despite any ordinance

enacted subsequent to their permit because they made substantial

expenditures, incurred a total financial liability of over $594,000, and their

use was allowable at the time their building permit was issued.  Plaintiffs also

contend that they were not required to designate their use as an adult

business because, at the time Plaintiffs submitted their building permit

application and zoning form, Floyd County did not require that adult

businesses be identified as such, did not place any restrictions on the

location of such businesses, and did not require such businesses to be

licensed.  According to Plaintiffs, their building permit was in compliance with

Defendant’s zoning ordinance and other ordinances at the time it was

issued, Floyd County did not require them to designate what kind of

bookstore or video tape rental store that they intended to open, and County
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Commission Chairman John Mayes, Floyd County Manager Kevin Poe, and

Rome/Floyd County Building Inspection Department Director Mike Ashley all

were aware that Plaintiffs were planning to open an adult store.  Plaintiffs

argue that their right to use the property for an adult business therefore was

vested because of the nonexistence of a restrictive ordinance at the time.

Plaintiffs also argue that the Statute, standing alone and absent an

ordinance enacted thereunder, is not enforceable by Defendant and is not

meant to apply directly to cities and counties.  Plaintiffs also assert that

neither the State nor Defendant can enforce the Statute against Plaintiffs

because they have not been convicted or accused of obscenity, and

because the Statute does not restrict the location of adult bookstores.

Plaintiffs cite an unpublished Eleventh Circuit case, Augusta Video,

Inc. v. Augusta-Richmond County, 249 F. App’x 93 (11th Cir. 2007) (per

curiam), for the proposition that a vested right is acquired in a particular

property use despite any restrictions contained in an ordinance enacted

subsequent to the issuance of a permit for the use.  In Augusta Video, Inc.,

an adult bookstore’s application for a special exception required by the city’s

zoning ordinance was denied.  249 F. App’x at 95.  The bookstore did not
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seek a licensing permit because the above application had been denied and

proof of the special exception was required under the city’s adult

entertainment ordinance.  Id.  A district court enjoined the enforcement of the

adult entertainment and zoning ordinances after holding that the special

exception requirement violated the First Amendment because it gave the

county commission too much discretion.  Id.  The county commission later

amended the ordinances to eliminate the requirement and to change the

zoning law to prohibit adult businesses from locating in the area at issue.  Id.

at 95-96.  The new ordinances retained the requirement that applicants

obtain business tax certificates and a licensing permit to operate an adult

business.  Id. at 96.  The Eleventh Circuit held that because the special

exception requirement was unconstitutional and because the adult bookstore

met all of the other requirements of the zoning ordinance, the adult

bookstore was entitled to have its use authorized by the county commission

and was a lawful existing use that should be grandfathered into the location

because it had taken substantial steps to open its business.  Id. at 97-99.

The Eleventh Circuit, however, also held that the above ruling did not allow

the bookstore to open immediately for business.  Rather, the Eleventh Circuit
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explained that the bookstore must comply with the remaining valid zoning

requirements of the original zoning ordinance and must obtain a business tax

certificate and adult entertainment permit under the current adult

entertainment ordinance.  Id. at 99.

For the reasons set forth in its March 5, 2007, Order the Court applies

Georgia law to Plaintiffs’ vested property rights claim.  (See Order Mar. 5,

2007.)  Under Georgia law, “laws enacted pursuant to the police power for

the public’s protection may be modified without violating a constitutional

prohibition against retrospective statutes.” Goldrush II v. City of Marietta, 267

Ga. 683, 694, 482 S.E.2d 347, 358 (1997).  Such modifications, however,

cannot impinge upon vested rights.  The Supreme Court of Georgia has

explained vested rights as follows: “‘To be vested, in its accurate legal

sense, a right must be complete and consummated, and one of which the

person to whom it belongs cannot be divested without his consent.’”

Goldrush II, 267 Ga. at 694, 482 S.E.2d at 358.  (quoting Hayes v. Howell,

251 Ga. 580, 584, 308 S.E.2d 170, 175 (1983)); accord Board of Regents v.

Roth, 408 U.S. 564, 577 (1972) (stating that “[t]o have a property interest .
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. ., a person must have more than a unilateral expectation of it.  He must,

instead, have a legitimate claim of entitlement to it.”) 

With regard to zoning, the Supreme Court of Georgia has stated that

[i]t is a tenant of zoning law that a property owner may acquire a
vested right under a zoning ordinance which precludes
retroactive application of zoning ordinances: 

“A landowner will be held to have acquired a vested right
to continue in the construction of a building or structure and to
initiate and continue a use despite a restriction contained in an
ordinance, where, prior to the effective date of the ordinance, in
reliance upon a permit theretofore validly issued, he had, in good
faith, made a substantial change of position in relation to the
land, made substantial expenditures, or has incurred substantial
obligations.”

Goldrush II, 267 Ga. at 698, 482 S.E.2d at 360 (citations omitted) (quoting

Barker v. County of Forsyth, 248 Ga. 73, 75-76, 281 S.E.2d 549, 552

(1981)).  However, “[t]he issuance of a building permit results in a vested

right only when the ‘permit has been legally obtained and is valid in every

respect.’”  Union County v. CGP, Inc., 277 Ga. 349, 351, 589 S.E.2d 240,

242 (2003).  “Where a permit is issued by a governing body in violation of an

ordinance, even under a mistake of fact, it is void, and its holder does not

acquire any rights; even a substantial expenditure in reliance on a void

permit does not raise an estoppel.”  Id.
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With regard to licenses, the Court has explained that, “[w]hile we have

acknowledged the existence of ‘constitutionally protected vested zoning

rights,’ of a property owner, under certain conditions, so as to preclude

retroactive application of a zoning ordinance, the same is not applicable to

licenses to conduct a business.”  Goldrush II, 267 Ga. at 698, 482 S.E.2d at

360 (citations omitted) (emphasis in original).  In Goldrush II v. City of

Marietta, adult business owners filed declaratory judgment actions against

the city to prevent enforcement of a new ordinance prohibiting businesses

from obtaining both a liquor license and an adult entertainment license for

the same establishment.  Id. at 683, 482 S.E.2d at 350-51.  For several

years, the adult businesses had obtained both licenses and had provided

adult entertainment and served alcoholic beverages at the same locations.

Id., 482 S.E.2d at 350.  The businesses argued that they had spent

substantial sums of money in reliance on the licenses and therefore had

vested property rights in the renewal of both licenses which prevented the

city from enacting retrospective laws that adversely affect their ability to

provide both liquor and adult entertainment at the same locations.  Id. at 693-

97, 482 S.E.2d at 357-60.  The Georgia Supreme Court held that the adult
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businesses did not have vested rights to remain in business under the

licensing regulations in existence at the time they received their initial

licenses and that the businesses must meet the requirements in effect at the

time they filed their annual licensing applications.  Id. at 698, 482 S.E.3d at

361.  The Goldrush II court explained that building permits are devices for

ensuring compliance with zoning ordinances and create a vested right in

existing zoning ordinances, but that business licenses do not typically serve

such a function and do not bestow vested rights.  Id. at 698, 482 S.E.2d at

360-61.

Additionally, due process requires that any licensing scheme enacted

pursuant to the government’s police power provide sufficient objective criteria

to control the discretion of the governing authority and provide applicants

with adequate notice of the criteria for issuance of a license.  267 Ga. at 693,

482 S.E.2d at 357.  If a license is denied, revoked, or suspended, due

process also requires notice and an opportunity to be heard.  Id.

As an initial matter, the Court observes that Plaintiffs do not address

Defendant’s arguments that the Ordinance is a licensing ordinance and that

summary judgment in favor of Defendant therefore is proper in that regard.
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Rather, Plaintiffs simply state that the characterization of the Ordinance as

a zoning or licensing law is irrelevant to their alleged vested rights.  Plaintiffs’

response and failure to respond to Defendant’s argument that it is entitled

to summary judgment with regard to Plaintiffs’ claim that the Ordinance is a

zoning ordinance results in Plaintiffs’ abandonment of that claim.  Under

Local Rule 7.1 of the Northern District of Georgia, Defendant’s Renewed

Motion for Summary Judgment is unopposed on that ground.  See N.D. Ga.

R. 7.1; Welch, 978 F. Supp. at 1137 (“Plaintiff’s failure to respond to

Defendant’s argument alone entitles Defendant to summary judgment on

these claims.”).  Additionally, the Court addressed this issue in-depth in its

March 5, 2007, Order.  For the above reasons and those set forth in its

March 5, 2007, Order, the Court concludes that the Ordinance constitutes

a licensing ordinance under Georgia law.  Consequently, the Court grants

Defendant’s Motion for Summary Judgment with regard to that claim.  The

Court next examines Plaintiffs’ claim that they have a vested property right

in their use of the property at issue.

For the following reasons, viewing the evidence in a light most

favorable to Plaintiffs, as the non-movants, the Court concludes that, while
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  The parties disagree as to what Floyd County officials knew about the nature28

of Plaintiffs’ store and whether the building permit and certificate of occupancy issued to
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that the issue of what officials knew is a question of fact, and, given that Plaintiffs are the
non-movant with regard to Defendant’s Motion for Summary Judgment, the Court must
view the facts in a light most favorable to Plaintiffs at this stage in the litigation.
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County officials’ alleged knowledge about the store’s purpose prior to issuing such
documents is irrelevant.  Consequently, for the purpose of ruling on Defendant’s Motion
for Summary Judgment, the Court accepts Plaintiffs’ assertion that their building permit
and certificate of occupancy were issued for an adult business.

165

Plaintiffs may have acquired a vested right in their current zoning, Plaintiffs

did not acquire a vested property right in their current use in light of Floyd

County’s licensing Ordinance and O.C.G.A. § 36-60-3.

First, viewing the evidence in a light most favorable to Plaintiffs, the

Court concludes that Plaintiffs have not acquired a vested right to operate an

adult bookstore or an adult video tape rental store in violation of Defendant’s

constitutional licensing Ordinance.  For the purposes of this Order, the Court

accepts Plaintiffs’ assertions that they obtained a building permit and

certificate of occupancy to build and operate an adult bookstore or adult

video tape rental store.   Such permits, however, do not mean that Plaintiffs28

have a vested right in those uses in contravention of Defendant’s valid

licensing Ordinance.  Rather, Plaintiffs’ building permit and certificate of
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  For the reasons set forth supra Parts IV.D.2.a.-b., and infra Part IV.D.2.e., the29

Court concludes that the Ordinance is constitutional.
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occupancy simply mean that Plaintiffs are properly zoned to operate an adult

bookstore or adult video tape rental store on their property and Plaintiffs

therefore only have a vested right in the zoning ordinance existing at the time

their permit was issued.  As was required of the adult businesses in Augusta

Video Inc. and Goldrush II, however, Plaintiffs still must obtain a license to

operate their adult business under Defendant’s valid licensing Ordinance.29

This is true even though Defendant’s licensing Ordinance was enacted after

Plaintiffs began operating their business and even though Plaintiffs made

substantial expenditures in their business under the ordinances in effect at

the time.

In Goldrush II, prior to the city’s new licensing ordinance, the plaintiff

adult businesses were able to use their properties to provide adult

entertainment and to serve alcoholic beverages.  The Supreme Court of

Georgia held that, unlike vested rights granted by zoning ordinances, the

businesses did not obtain vested rights in those uses free from other

regulations regardless of their substantial investments in reliance upon using
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Ordinance is a licensing scheme and is not a device for ensuring compliance with zoning
in Floyd County.  (See Order of Mar. 5, 2007.)  The Court also observes that the
Ordinance provides specific criteria for the issuance of adult business licenses and
provides notice, an opportunity to be heard, and an appeals process in the event that a
license is denied, suspended, or revoked.  (See Ordinance §§ 5, 11.)
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their properties for adult entertainment and to sell alcohol.  Similarly, here,

any vested rights Plaintiffs have in their present zoning, which both parties

agree did not change, does not give Plaintiff a vested right to use their

property free from future valid licensing schemes that may apply to Plaintiffs,

such as the Ordinance at issue.   Furthermore, unlike the ordinance in30

Augusta Video, Inc., for the reasons set forth supra Part IV.D.2.a-b, the

Court concludes that Defendant’s licensing Ordinance is constitutional.

Second, the Court therefore concludes that no genuine factual dispute

remains regarding the nature of Plaintiffs’ store or its proximity to land zoned

primarily for residential purposes, and that Plaintiffs consequently have no

vested right in their present use pursuant to the Statute’s 1,000-foot rule

regarding explicit media outlets.  The Court agrees with Plaintiffs that the

Statute does not prohibit their functioning simply as an adult bookstore.

Here, however, Plaintiffs have admitted that they are an explicit media outlet

under the Statute, (Pls.’s Resp. Opp’n Def.’s Renewed Mot. for Summ. J. at
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facts show that Plaintiffs’ current use of the property at issue does not predate the
Statute’s 1,000-foot rule.
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4 (“the store does meet the statutory definition of ‘explicit media outlet’ just

as readily as it meets the definition of ‘adult bookstore.’”)), and there is no

genuine dispute that Plaintiffs are located less than 1,000 feet from several

residences and areas zoned suburban residential.  For the reasons set forth

supra Part IV.D.1., the Court concludes that the Statute is not

unconstitutional, that the Statute’s 1,000-foot rule regarding explicit media

outlets applied to Plaintiffs at the time their permit and certificate of

occupancy were issued regardless of whether Defendant had enacted an

ordinance pursuant to the Statute, and that the State can enforce the Statute

against Plaintiffs.   The Court therefore concludes that, even assuming31

Plaintiffs’ permit gives them a vested right to operate an adult bookstore or

an adult video tape rental store, Plaintiffs do not have a vested right in their

current operation as an explicit media outlet because any such right granted

by a Floyd County permit was void in light of existing State law at the time.

For the reasons set forth above, the Court concludes that Plaintiffs did

not acquire a vested property right to use their property in violation of valid
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future licensing ordinances or as an explicit media outlet in violation of

O.C.G.A. § 36-60-3.  Consequently, the Court grants Defendant’s Motion for

Summary Judgment with regard to the above claim.

d. The Ordinance Does Not Effect an
Unconstitutional Taking

In count nine of their Verified Complaint, titled “O.C.G.A. §2006-002A

Violates Due Process-Unconstitutional Taking,” Plaintiffs allege that

Defendant enacted the Ordinance for improper motive and without rational

basis, that the Ordinance’s amortization provision cannot compensate

Plaintiffs for their investments, that the Ordinance will result in a substantial

diminution of the value of Plaintiffs’ property, and that Plaintiffs’ property is

unsuited for other profitable uses.  (Compl. ¶¶ 78-81.)

Defendant argues that the Ordinance does not effect an actual taking

or the total destruction of all economically beneficial use of Plaintiffs’

property.  Defendant asserts that nothing in the Ordinance imposes an actual

physical invasion of Plaintiffs’ building or land, a destruction of all

economically beneficial uses of the land, or an interference with the property

that is tantamount to a physical invasion.
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The Court observes that Plaintiffs fail to address Defendant’s Renewed

Motion for Summary Judgment with regard to count nine of Plaintiffs’ Verified

Complaint.  Plaintiffs’ failure to respond to Defendant’s argument that it is

entitled to summary judgment with regard to Plaintiffs’ claim that the

Ordinance violates the Due Process Clause and effects an unconstitutional

taking results in Plaintiffs’ abandonment of that claim.  Under Local Rule 7.1

of the Northern District of Georgia, Defendant’s Renewed Motion for

Summary Judgment is unopposed on that ground.  See N.D. Ga. R. 7.1;

Welch, 978 F. Supp. at 1137 (“Plaintiff’s failure to respond to Defendant’s

argument alone entitles Defendant to summary judgment on these claims.”).

In any event, the Court is not persuaded by Plaintiffs’ takings claim.

The takings clause of the Fifth Amendment prohibits Floyd County from

condemning “private property . . . for public use, without just compensation.”

U.S. Const. amend. V.  The clause applies whenever government action

renders property worthless.  Lucas v. S.C. Coastal Council, 505 U.S. 1003,

1014-16 (1992) (government action effectively condemns landowner’s

property if it denies him “all economically beneficial or productive use” of his
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property.”).  Similarly, the Georgia constitution provides that “private property

shall not be taken or damaged for public purposes without just and adequate

compensation being first paid.”  Ga. Const. art. 1, § 3, ¶ I(a).  Plaintiffs have

not  alleged that the Ordinance prevents all beneficial uses of their property.

Viewing the evidence in a light most favorable to Plaintiffs, their allegations

that a taking has occurred because their chosen use of the property may no

longer be permitted and the Ordinance’s amortization clause cannot

compensate them for their investments simply do not constitute a taking

under the United States or Georgia Constitutions.  See Rymer v. Douglass

County, 764 F.2d 796, 801 (11th Cir. 1985) (“an otherwise valid exercise of

the police power is not a taking simply because the regulation deprives the

owner of the most beneficial use of his or her property”); Nasser v. City of

Homewood, 671 F.2d 432, 438 (11th Cir. 1982) (holding that neither

deprivation of most beneficial use of land nor severe decrease in property

value is taking); Threatt v. Fulton County, 266 Ga. 466, 470, 467 S.E.2d 546,

550 (1996) (rejecting plaintiffs’ argument that land and water use plan

requiring buffer zone around river banks effected taking where there was no

showing that regulation deprived plaintiffs of any or all economially viable or
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beneficial use of their property); see also SDJ, Inc. v. City of Houston, 837

F.2d 1268, 1278 (5th Cir. 1988) (holding that police power of municipality is

broad and includes restricting uses of property and rejecting claim that

ordinance constituted taking because amortization provisions were

inadequate and because ordinance did not prevent all reasonable uses of

plaintiff’s property); Centerfold Club, Inc. v. City of St. Petersburg, 969 F.

Supp. 1288, 1307-08 (M.D. Fla. 1997) (holding that city ordinance limiting

location of adult establishments did not effect taking of businesses that were

prevented from operating because property was not deprived of all beneficial

use). 

The Court therefore concludes that no material factual issues remain

with regard to the above claim, and that Plaintiffs’ claim that the Ordinance

violates the Due Process Clause and effects an unconstitutional taking on

Plaintiffs must fail.  Consequently, the Court grants Defendants’ Renewed

Motion for Summary Judgment with regard to the above claim.
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e. The Ordinance’s Amortization Provision Does
Not Violate Due Process

In count ten of their Verified Complaint, Plaintiffs allege that the

Ordinance “provides no definition or standards for ‘financial hardship’,” and

thus “allows county officials to act arbitrarily and with excessive discretion.”

(Compl. ¶¶ 85-86.)  According to Plaintiffs, the Ordinance directly contradicts

Floyd County zoning code § 2-19-7, regarding nonconforming uses.

Plaintiffs also allege that disparities in the Ordinance “render [the Ordinance]

violative of due process in that a reasonable person is not on notice of

whether he can continue to operate his business” and “allows county officials

to act arbitrarily and with excessive discretion.”  (Id. ¶ 89-90.)

Defendant argues that the Ordinance’s amortization provision does not

apply to Plaintiffs.  According to Defendant, Plaintiffs admit that they operate

an explicit media outlet, as defined by the Statute, within 1,000 feet of an

area zoned suburban residential violates state law, and therefore Plaintiffs

did not legally operate their business prior to the date that the Ordinance

took effect.  Alternatively, Defendant argues that the Ordinance is valid

because it requires Floyd County to permit any lawful nonconforming use for
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at least two years, requires Floyd County to grant an extension for a

reasonable period of time commensurate with the investment if the business

demonstrates financial hardship, and sets forth the criteria to be considered

when a business seeks a hardship extension.  Defendant also asserts that

the Ordinance is not a zoning regulation, does not conflict with the Floyd

County zoning code, and does not change the zoning code or the zoning

districts in which any use is allowed.  Defendant also contends that Plaintiffs’

store is not an lawful nonconforming use, and, regardless, amortization of

nonconforming uses is permissible.

Plaintiffs argue that, although locational restrictions may be validly

imposed in a licensing ordinance, nonconforming uses are only created

through rezoning and have never been created by a licensing ordinance.

According to Plaintiffs, Defendant’s arguments that Plaintiffs are a

nonconforming use that can be amortized must fail.  Plaintiffs reason that,

if Defendant is correct with regard to the Statute’s 1,000-foot rule, Plaintiffs

never operated legally and therefore cannot be a nonconforming use, and,

if their operation was legal, Plaintiffs cannot be a nonconforming use

because there has been no change in the zoning of the property at issue.
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Plaintiffs also argue that Floyd County cannot amortize the use of its

property through a licensing ordinance, and that their vested interest in the

property at issue proscribes amortization.

The Supreme Court of Georgia explains nonconforming uses as

follows:

Nonconforming uses are uses of structures which were
existing prior to the enactment of an ordinance rendering them
nonconforming.  However, our courts have been very careful to
distinguish between legal nonconforming uses and illegal
nonconforming uses.  For example, the court in Troutman v.
Aiken, 231 Ga. 55, 96 S.E.2d 585 (1957), stated that a
nonconforming use for drag races on Sundays was not legally
nonconforming, because the Sunday races were illegal without
a special permit, and the property owner had never secured the
necessary permit.  And in Ralston Purina Co. v. Acrey, 220 Ga.
788, 791, 142 S.E.2d 66 (1965), the court stated: “Hence, even
a nonconforming use would not be protected unless it appeared
that it was lawful at its inception.”  Similarly, the court affirmed
the trial court in Tucker v. City of Atlanta, 211 Ga. 157, 84 S.E.2d
362 (1854), in holding that, even though a permit for general
repairs had been issued to the Tuckers, it could not be used to
illegally enlarge a nonconforming use, because such construction
was in violation of the zoning laws regarding nonconforming
uses.

Corey Outdoor Adver., Inc. v. Board of Zoning Adjustments of City of Atlanta,

254 Ga. 221, 226-27, 327 S.E.2d 178, 184 (1985) (emphasis in original).

Additionally, as discussed supra Part IV.D.2.c., due process requires that
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licensing schemes provide sufficient objective criteria to control the discretion

of the governing authority.

For the following reasons, the Court concludes that no genuine factual

issue remains with regard to the above claim, and that Plaintiffs’ claim that

the Ordinance violates their due process rights must fail.

First, the Court agrees with Defendant that Section 21 of the

Ordinance, referred to by the parties as the Ordinance’s amortization

provision, is not applicable to Plaintiffs.  For the reasons set forth supra Parts

IV.D.1, and IV.D.2.c., Plaintiffs’ operation as an explicit media outlet was not

a legal use of their property under the Statute’s 1,000-foot rule.  Plaintiffs

therefore were not lawfully operating their business prior to the effective date

of the Ordinance; thus, their business was not a legal nonconforming use

under the Ordinance, and Plaintiffs acquired no vested property rights in that

use.

Second, the Ordinance’s amortization provision does not conflict with

Floyd County’s zoning code.  For the reasons set forth in the Court’s March

5, 2007, Order, the Court concludes that the Ordinance is a licensing

scheme and is not a zoning regulation.  (See Order of Mar. 5, 2007.)  The
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Ordinance also does not change section 2-19-17 of the Floyd County zoning

code, or affect the zoning of property under that code.  Additionally, the

Court is not convinced that a licensing regulation cannot create or amortize

a nonconforming use.  The case law cited by Plaintiffs clearly defines

nonconforming uses as “structures which were existing prior to the

enactment of an ordinance rendering them nonconforming.”  Corey Outdoor

Adver., Inc., 254 Ga. at 226, 327 S.E.2d at 184; see also BBC Land & Dev.,

Inc. v. Butts County, 281 Ga. 472, 473, 640 S.E.2d 33, 34 (2007) (quoting

Corey Outdoor Adver., Inc., 254 Ga. at 226, 327 S.E.2d at 184, for above

proposition).  Furthermore, as the Supreme Court of Georgia explained in

BBC Land & Development, Inc. v. Butts County, although vested rights

cannot be divested without the consent of the person to whom it belongs, “[a]

nonconforming use is not so indefeasible since ‘[a] governing authority can

require a nonconforming use to be terminated in a reasonable time. [Cits.]’”

BBC Land & Dev., Inc., 281 Ga. at 473, 640 S.E.2d at 34 (citations omitted

in original); cf. David Vincent, Inc., 200 F.3d at 1332 & n.11 (holding that the

Constitution does not require either waiver provision or grandfather clause

for existing nonconforming businesses and noting that courts frequently
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  The Court observes that subsection (d)(i) further defines substantial investment32

as including but not limited to lease obligations.  (Ordinance § 21(d)(i).)
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uphold action of new zoning regulations to existing adult businesses with

amortization period).  Therefore, even if Plaintiffs were legally operating an

adult bookstore on the site, Plaintiffs would simply be a legal nonconforming

use and subject to the Ordinance’s amortization provision.

Third, the Court concludes that Section 21 of the Ordinance does not

allow officials to act arbitrarily and with excess discretion.  The Court

observes that Plaintiffs do not address Defendant’s argument that the

amortization provision is not vague and sets forth criteria for hearing officers

considering hardship extensions.  Indeed, section 21(d)(i) through (iii) sets

forth the findings the hearing officer must make in order to approve the

extension, including: that the applicant made a substantial investment,  that32

the property or structure cannot be readily converted to another conforming

use, that the investment was made prior to the effective date of the

Ordinance, that the application will be unable to recoup the investment by

the date established for termination of the use, and that the applicant made

a good faith effort to recoup the investment and to relocate the use to a
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conforming location.  (Ordinance §21(d)(i)-(iii).)  The Court also observes

that subsection (d) of that section requires the clerk to schedule a hearing

within ten days of receiving an application for a hardship extension, requires

that the hearing be held within thirty days after the application is received,

and requires the hearing officer to issue an opinion within ten days after the

hearing.  (Id. § 21(d).)  That section also provides for notice to the applicant,

as well as public notice, and allows all parties to offer testimony and other

evidence, to be represented by counsel, and to confront and cross-examine

witnesses.  (Id.)  Given the above criteria, the Court is not convinced that the

Ordinance allows Floyd County officials to act arbitrarily and with excessive

discretion.  Rather, the Court concludes that the above provision is

adequately precise and sufficiently limits the hearing officer’s discretion.

Fourth, the Court is not convinced that Sections 17 and 21 of the

Ordinance conflict and thus do not provide a reasonable person with notice

that the Ordinance is applicable to his business.  Section 17 clearly states

that sexually oriented businesses and employees are granted a defacto

license for a period of ninety days after the Ordinance takes effect and must

conform to the Ordinance at  the end of that period.  (Ordinance § 17.)
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Section 21(c) then sets forth the procedures to be taken in the event that a

sexually oriented business does not conform to the requirements set forth in

Section 21(a) of the Ordinance.  (Id. § 21(c).)

The Court therefore concludes that no genuine factual issues remain

with regard to the above claim, and Plaintiffs’ claim that the Ordinance

violates their due process rights must fail.  Consequently, the Court grants

Defendant’s Motion for Summary Judgment with regard to the above claim.

f. The Ordinance Does Not Violate the  Equal
Protection Clause

In count eleven of their Verified Complaint, Plaintiffs allege that the

Ordinance imposes fees based on the content of expression and violates the

Equal Protection Clause.  (Compl. ¶ 92.)

Defendant argues that the Ordinance imposes minimal license and

renewal fees on sexually oriented businesses and that those fees are

content-neutral and serve Defendant’s interest in preventing and abating the

negative secondary effects of sexually oriented businesses by supporting the

administration of Defendant’s regulations on those businesses.  The Court

observes that Plaintiffs fail to address Defendant’s Renewed Motion for
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Summary Judgment with regard to count eleven of Plaintiffs’ Verified

Complaint.  

In Cox v. State of New Hampshire, 312 U.S. 569 (1941), the Supreme

Court held that licensing fees were not unconstitutional where such fees

were collected to meet administrative expenses incident to the regulation of

the licensed activity.  312 U.S. at 577; accord I.D.K., Inc. v. Ferdinand, 277

Ga. 548, 551, 592 S.E.2d 673, 675-76 (2004).  The Supreme Court also has

held that local governments may regulate adult entertainment establishments

differently than other businesses if the regulation is content-neutral and

aimed at ameliorating the secondary effects caused by such establishments.

See Young, 427 U.S. at 70-71. 

For the following reasons, the Court concludes that no material factual

issues remain with regard to the above claim, and that the Ordinance does

not violate Plaintiffs’ rights under the Equal Protection Clause. 

First, Plaintiffs’ failure to respond to Defendant’s argument that it is

entitled to summary judgment with regard to Plaintiffs’ claim that the

Ordinance violates Plaintiffs’ rights under the Equal Protection Clause

constitutes Plaintiffs’ abandonment of that claim.  Under Local Rule 7.1 of
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the Northern District of Georgia, Defendant’s Renewed Motion for Summary

Judgment is unopposed on that ground.  See N.D. Ga. R. 7.1; Welch, 978

F. Supp. at 1137 (“Plaintiff’s failure to respond to Defendant’s argument

alone entitles Defendant to summary judgment on these claims.”).

Second, Plaintiffs have not alleged or shown that the Ordinance has

been administered in a discriminatory manner, or that the fees imposed

exceed the amount necessary to enforce the Ordinance. 

Third, for the reasons set forth supra Part IV.D.2.a., the Ordinance is

content-neutral, and Plaintiffs have not shown that Defendant’s interest in

preventing the secondary effects of adult businesses does not adequately

support the Ordinance, or that the Ordinance is not aimed at combating the

adverse secondary effects associated with adult businesses.

The Court therefore concludes that no genuine factual issues remain

with regard to the above claim, and that Plaintiffs’ claim that the Ordinance

violates their rights under the Equal Protection Clause must fail.

Consequently, the Court grants Defendants’ Renewed Motion for Summary

Judgment with regard to the above claim.
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V. Plaintiffs’ Motion for Summary Judgment

A. Factual Background

The Court incorporates the factual background discussion set forth

supra Part IV.A. into the discussion of the facts relevant to Plaintiffs’ cross

Motion for Summary Judgment.

B. Procedural Background

The Court incorporates the procedural background discussion set forth

supra Part IV.B. into the procedural background discussion for purposes of

Plaintiffs’ cross Motion for Summary Judgment.

C. Summary Judgment Standard

The Court applies the same standard as set forth supra Part IV.C.

when evaluating Plaintiffs’ cross Motion for Summary Judgment.

D. Discussion

In their cross Motion for Summary Judgment, Plaintiffs specifically seek

summary judgment with regard to their claims that the Ordinance violates

Plaintiffs’ vested property rights and that the Ordinance’s amortization

provision cannot divest Plaintiffs of those alleged rights.  (Pls.’ Mot. Summ.

J. at 1.)  In their supporting brief, however, Plaintiffs argue that they are
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entitled to summary judgment with regard to the two claims set forth above

and with regard to their claims that the Ordinance fails to provide reasonable

alternative avenues of communication and fails to serve a substantial

government purpose.  (Pls.’ Resp. Opp’n Def.’s Renewed Mot. for Summ. J.

at 1-2.)

The Court observes that Plaintiffs filed a combined brief opposing

Defendant’s Motion for Summary Judgment and supporting of their cross

Motion for Summary Judgment.  Plaintiffs’ arguments addressed supra Part

IV.D.2 with regard to Defendant’s Motion for Summary Judgment on the

above claims are the same as those Plaintiffs proffered in support of their

cross Motion for Summary Judgment.  For the reasons set forth supra Part

IV.D.2., and, even viewing the facts in the light most favorable to Plaintiffs,

the Court concludes that Plaintiffs’ cannot prevail on their claims that the

Ordinance violates Plaintiffs’ vested property rights, that the Ordinance’s

amortization provision cannot divest Plaintiffs of those alleged rights, that the

Ordinance fails to provide reasonable alternative avenues of communication,

and that the Ordinance fails to serve a substantial government purpose.
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IN THE CIRCUIT COURT OF THE FOURTH JUDICIAL CIRCUIT
EFFINGHAM COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, )
ex rei. EDWARD C. DETERS, )
State's Attorney of Effingham County, )

)
Plaintiff, )

)
vs. )

)
THE LION'S DEN, INC., a foreign business )
corporation incorporated in the State of Ohio; )
EFFINGHAM RETAIL 27, INC., a foreign )
business corporation incorporated in the State )
of Ohio; MICHELLE MOORE; and REAL )
ESTATE located at 401 Frontage Road, in the )
Village of Montrose, Effingham County, Illinois, )

)
Defendants. )

No. 04-CH-26

FILED
JUL 1 3 2005

MODIFIED PERMANENT INJUNCTION ORDER

This cause came before the Court on July 1, 2004, September 23, 2004, and

April 27 and 28, 2005, for evidentiary hearing on the Verified Complaint for Injunctive

Relief, filed on April 28, 2004, by the People of the State of Illinois, ex reI. Edward C.

Deters, State's Attorney of Effingham County, as Plaintiff, against The Lion's Den, Inc.,

Effingham Retail 27, Inc., Michelle Moore, and Real Estate located at 401 Frontage

Road in the Village of Montrose, Effingham County, Illinois, as Defendants, and also on

the Counterclaim, filed on June 25, 2004, by Effingham Retail 27, Inc., one of the

Defendants, against the Plaintiff. These matters were taken under advisement by the

Court at the conclusion of said hearing. Pursuant to leave of Court, counsel for each

side submitted proposed findings of fact and law in writing by May 27, 2005. After

having carefully reviewed, weighed and considered the testimony of all witnesses, the

1
CITY OF BROOKHAVEN, GA SOB REGS     002769



exhibits admitted into evidence, the pleadings and memoranda of record, as well as the

oral arguments and written proposed findings submitted by counsel, the Court entered a

Permanent Injunction Order on June 10, 2005. Subsequently, on June 22, 2005,

pursuant to 735 ILCS 5/2-12-3, the Defendants filed a post-trial motion, entitled "Motion

for Rehearing, Retrial, Modification of Judgment, and/or to Vacate Judgment or - in the

Event such Motion is Denied in Whole or Part - for a Stay of Judgment Pending Appeal

(with Supporting Memorandum Attached)." Thereafter, on July 7, 2005, the Plaintiff filed

a written response to the Defendants' post-trial motion, and the Defendants filed a

Notice of Supplemental Authority. On July 12, 2005, oral arguments were heard by the

Court regarding the Defendants' post-trial motion. Having once again carefully

reviewed, weighed and considered all matters, in light of the Defendants' post-trial

motion, the Court denies the Defendants' requests for a rehearing, a retrial, a vacation

of judgment, and a stay pending appeal, finding such requests to be without merit, and

modifies the original Permanent Injunction Order as follows:

I. BACKGROUND

On April 28, 2004, the Plaintiff filed its Verified Complaint for Injunctive Relief,

seeking to enjoin the Defendants from violating 65 ILCS 5/11-5-1.5, which reads as

follows:

Adult entertainment facility. It is prohibited within a municipality to locate
an adult entertainment facility within 1,000 feet of the property boundaries
of any school, day care center, cemetery, public park, forest preserve,
public housing, and place of religious worship.

For purposes of this Section, "adult entertainment facility" means (i) a
striptease club or pornographic movie theatre whose business is the
commercial sale, dissemination, or distribution of sexually explicit material,
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shows, or other exhibitions or (ii) an adult bookstore or adult video store
whose primary business is the commercial sale, dissemination, or
distribution of sexually explicit material, shows, or other exhibitions.

The Plaintiff, the People of the State of Illinois, ex reI. Edward C. Deters, State's

Attorney of Effingham County, initially sought both a preliminary and a permanent

injunction to enjoin and restrain the Defendants from operating an adult entertainment

facility within 1,000 feet of the Village of Montrose Park and the Montrose Cemetery, as

prohibited by 65 ILCS 5/11-5-1.5. In their Verified Joint Amended Answer & Affirmative

Defenses the Defendants challenged the constitutionality of 65 ILCS 5/11-5-1.5; and in

its Counterclaim Defendant Effingham Retail 27, Inc. initially sought both a preliminary

and a permanent injunction to enjoin the Plaintiff from enforcing 65 ILCS 5/11-5-1.5, as

well as a declaration that the statute is unconstitutional under the First and Fourteenth

Amendments of the United States Constitution, both on its face and as applied. On

December 6, 2004, each side agreed to withdraw its request for a preliminary injunction

and to proceed with its request for a permanent injunction; both sides also agreed that

the testimony and evidence previously presented at the preliminary injunction hearing

(which was conducted in part but not completed on July 1, 2004, and September 23,

2004) would be part of the permanent injunction hearing (which resumed on April 27,

and was concluded on April 28, 2005).

II. FINDINGS OF FACT

A. The statute

1. The Illinois General Assembly added 625 ILCS 5/11-5-1.5 to the Illinois

Municipal Code by enacting Public Act 90-394, effective January 1, 1998. Public Act

3
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90-394 also provided an identical provision for counties by adding 55 ILCS 5/5-1097.5

to the Counties Code.

2. Public Act 90-394 did not contain a preamble setting forth its legislative

purpose. However, it is apparent from its provisions that it was intended to serve as a

statewide zoning regulation of the location of adult entertainment facilities. This finding

is supported by the brief legislative history admitted into evidence as Defendants'

Exhibits A and B, which indicates that the legislation was offered in an effort to establish

a "set back" requirement to protect certain types of property from the close proximity of

adult entertainment facilities, both in non-home rule municipalities and in unincorporated

areas in counties that have no county zoning ordinance. No evidence was presented to

indicate that the purpose of the legislation was to ban, or even to significantly reduce,

the sale of sexually explicit materials.

3. Subsequently, by Public Act 93-1056, the General Assembly amended 55

ILCS 5/5-1097.5, effective November 23, 2004, extending the set back requirement

from 1,000 feet to 3,000 feet within counties; however, 625 ILCS 5/11-5-1.5 was not

amended, leaving the set back requirement at 1,000 feet within municipalities.

B. The parties

4. This matter was initiated as a civil proceeding by the State's Attorney of

Effingham County, Edward C. Deters, on behalf of the People of the State of Illinois, as

Plaintiff, in order to enforce the statutory provisions of 65 ILCS 5/11-5-1.5.

5. Defendant Effingham Retail 27, Inc. is a foreign corporation licensed to do

business in the State of Illinois. It owns and operates a retail store, known as The

Lion's Den, located at 401 Frontage Road in the Village of Montrose, Effingham County,
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Illinois. The store is one of 29 Lion's Den stores in the United States, each operated as

a separate entity.

6. Defendant Real Estate located, at 401 Frontage Road in the Village of

Montrose, Effingham County, Illinois, is the parcel of real property upon which the Lion's

Den store in Montrose, Illinois is located, the legal description of which is as follows:

A part of the Northwest Fractional Quarter of Section 1, Township 8 North,
Range 7 East of the Third Principal Meridian more particularly described as
follows: Commencing at a point on the North line of the Northwest Fractional
Quarter of said Section 1, 4823.6 feet Westerly of the Northeast corner of said
Section' 1, being an iron pin; thence, South 89 (degrees) 40 (minutes) 38
(seconds) East assumed bearing along the North line of the Northwest Quarter
of said Section 1, a distance of 122.39 feet, to the PONT OF BEGINNING,
being an iron pin; thence, continuing South 89 (degrees) 40 (minutes) 38
(seconds) East along the North line of the Northwest Quarter of said Section 1,
a distance of 780.26 feet, to an iron pin; thence, South 20 (degrees) 03
(minutes) 00 (seconds) East to the Right-of-Way line of said F.AI. Route 7, a
distance of 526.08 feet, to an iron pin; thence, South 87 (degrees) 49 (minutes)
22 (seconds) West along the Right-of-Way line of said F.AI. Route 7, a distance
of 66.82 feet, to an iron pin; thence, North 27 (degrees) 16 (minutes) 26
(seconds) West, a distance of 185.23 feet, to the POINT OF BEGINNING,
(reference made to Plat of Survey dated August 7,2002 and made by Charles
A Grunloh, P.L.S. No. 2516), situated in the County of Effingham and State
of Illinois.

7. Defendant Michelle Moore has been the onsite manager of the Lion's Den

store in Montrose, Illinois, since it opened on or about January 17, 2003. Prior thereto

she was employed as a sales clerk at the Lion's Den store in Buckley, Illinois, starting

January 1, 2001.

8. The Lion's Den, Inc., another named Defendant, was a corporation chartered

in the State of Ohio, but its charter has been cancelled, and it has no interest in or

association with the other Defendants. The Lion's Den, Inc., is dismissed as a party in

this action.
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c. The store location and municipality

9. The Lion's Den store and real estate, owned and operated by Defendant

Effingham Retail 27, Inc., is located within the boundaries of the Village of Montrose, in

the County of Effingham, in the State of Illinois.

10. The Village of Montrose is situated along Interstate 70, approximately 9

miles east of Effingham, Illinois, in the northeast corner of Effingham County, along the

southern boundary of Cumberland County. The Lion's Den store is located· on a

frontage road along on the north side of Interstate 70, near its exit and entrance ramps.

11. The population of the Village of Montrose is 255 people. It is governed by a

village board consisting of six trustees and a village president.

12. The Village of Montrose has no school, no licensed day care center, one

cemetery, one public park, no forest preserve, two units of public housing, and two

places of religious worship, namely a Catholic church and a Methodist church.

13. The Lion's Den store in Montrose, Illinois, is located within 1,000 feet of the

Village of Montrose Park (which is a public park) and within 1,000 feet of the Montrose

Cemetery. (See written Stipulation, filed June 25, 2004.)

14. The park has existed since 1952. It is actually located in Cumberland

County, but it was annexed to the Village of Montrose. The park has two pavilions, a

playground area, a baseball field, four campsites, a rough camping area, and a fishing

pond.

15. Subsequent to the Lion's Den store opening in January, 2003, the Montrose

village board on December 15, 2003, passed a zoning ordinance. (See Defendant's

6
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Exhibit C.) The zoning ordinance divided all of the property within the village limits into

five districts: the non-urban district (N-U), the single-family residence district (R-1), the

multiple dwelling district (R-2), the general commercial district (G-C), and the light

industrial district (L-I). Under the ordinance retail establishments are restricted to two

districts: the general commercial district (G-C) and the light industrial district (L-I). The

ordinance does not specifically restrict adult entertainment facilities.

16. The Lion's Den store is located in the general commercial (G-C) district

under the Montrose zoning ordinance. Within the village limits of the Village of

Montrose the only areas that are located outside the 1,OOO-foot buffer zones created by

65 ILCS 5/11-5-1.5 currently are zoned either R-1 or N-U by the village ordinance. (See

Defendant's Exhibit E.) However, the ordinance does provide procedures for obtaining

special use permits and amendments to the ordinance. For example, the ordinance

was amended on May 6,2004, to rezone certain property from the R-1 district to the G-
o •

C district. (See Defendant's Exhibit C.) There is no evidence that the Defendants ever

attempted to relocate the Lion's Den store, nor that they ever requested a special use

permit or an amendment to the village zoning ordinance. The Defendants have not

challenged the constitutionality of the Village of Montrose zoning ordinance.

D. Evidence of adult entertainment facility

17. Defendant Effingham Retail 27, Inc. acknowledges that it is in the business

of selling "sexually oriented" books, magazines, periodicals and other sundries. (See

Counterclaim, Para. 1.) However, it denies that the Lion's Den store in Montrose,

Illinois, is an "adult entertainment facility" as defined by 65 ILCS 5/11-5-1.5.
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18. The Lion's Den store in Montrose, Illinois, is marked by a large sign, which

reads "Adult Superstore." Persons under 18 years of age are not allowed to enter or

purchase items from the store. The store carries and sells magazines, DVDs and VHS

tapes which graphically depict individuals performing various sex acts, including sexual

intercourse, oral sex, group sex, masturbation, and sodomy. The store also carries and

sells a variety of sex-related novelty items, such as playing cards, and "sex toys,"

including replicas of human sex organs and devices designed to be used during the

performance of sex acts, as well as lingerie and oils, all of which the Defendants refer to

as "soft goods."

19. The parties disagree over how the term "sexually explicit material" should be

construed. The statute does not define the term. The Defendants argue that the term is

limited to graphic displays of sex acts that involve actual penetration. The Plaintiff

argues that the term also includes any graphic displays of human genitalia and nudity,

as well as anatomical replicas of sex organs.

20. Michael Hagan is the owner of a company that sells and installs point-of-sale

computer software and conducts inventories for Lion's Den stores throughout the United

States. He testified regarding an inventory that he conducted of the Lion's Den store in

Montrose, Illinois, on September 18, 2004. Using the Defendants' proposed definition

of "sexually explicit material," Mr. Hagan testified that 70% of the 31,032 items in the

store on that day were not sexually explicit, and that such non-sexually explicit items

occupied at least 60% of the store's floor space, The categories of merchandise used

to conduct the inventory and to calculate these percentages were developed by Lion's

Den personnel, not by Mr. Hagan, who acknowledged that roughly 90% of his business
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comes from working with Lion's Den stores. Consequently, the accuracy and credibility

of his testimony is suspect. Moreover, a store's inventory and floor space are not the

most reliable measure of its primary business. For example, according to the inventory

performed by Mr. Hagan on September 18, 2004, there were 1,937 magazines in the

store, amounting to only 6.2 percent of all items. However, many of the store's

magazines are sold in bundles of three, yet the bundles were counted as single items

when inventoried. Moreover, magazine sales accounted for nearly 16 percent of the

store's total net sales in 2004. Similarly, the inventory showed 6,445 DVDs and 749

VHS tapes available for sale, amounting to 20.8 percent and 2.4 percent respectively of

the store's total items on hand; however, the combination of DVDs and VHS tapes sold

in 2004 accounted for nearly 47 percent of the store's total net sales that year. (See

Defendant's Exhibits F and 0.)

21 . Anthony Jones is the vice president of operations for LD Management

Company, which manages Defendant Effingham Retail 27, Inc. and other Lion's Den

properties. He owns 2.5% of the stock in Effingham Retail 27, Inc. and in 12 other

Lion's Den stores. Mr. Jones testified that all of the VHS tapes, DVDs, and soft goods

containing DVDs, at the Lion's Den store in Montrose, Illinois, are sexually explicit,

because they contain graphic depictions of sex acts of one kind or another. In addition,

he acknowledged that some of the magazines offered for sale at the store are sexually

explicit. He described these as "hard core" magazines. Mr. Jones further testified that

sexually explicit materials (in which he included all VHS tapes, all DVDs, those soft

goods containing ~VDs, and those magazines he described as hard core) accounted

for more than $500,000.00 in net sales, or slightly over 48 percent of the total net sales
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of $1,037,560.14 at the Lion's Den store in Montrose, Illinois, in the year 2004.

However, during his cross examination, Mr. Jones admitted that when he calculated the

percentage of the store's sexually explicit sales, he failed to include the sale of sexually

explicit playing cards, which amounted to as much as $5,000.00. Correcting this

omission would increase the percentage of sexually explicit sales to nearly 49 percent.

Moreover, Mr. Jones also admitted on cross-examination that other magazines sold at

the Lion's Den store in Montrose, Illinois, which he described as "10" or "swinger"

magazines and which he did not classify sexually explicit, did in fact graphically show

some sex acts. For example, Plaintiff's Exhibits 1, 2, 11, 12, 13, 14 and 15, all of which

are magazines sold at the Lion's Den store in Montrose, Illinois, contain photos

depicting individuals engaging in sex acts of one kind or another; yet Mr. Jones

acknowledged that he did not include any of these types of magazines in his calculation

of the percentage of the store's sexually explicit sales. His testimony was less than

candid and suggested an intention to obscure the actual amount of sexually explicit

material sold at the Lion's Den store in Montrose, Illinois. In contrast to Mr. Jones'

testimony, Defendant Michelle Moore, the onsite manager, testified that she considered

most of the magazines sold at the store to be sexually explicit. The sales of what Mr.

Jones categorized as "10" or "swinger" magazines amounted to $156,981.05, or over 15

percent of the store's total net sales, in 2004.

22. Mr. Jones testified that, except for the soft goods that actually contain DVDs

(which he said amounted to no more than $3,000.00 in sales in 2004), none of the soft

goods sold at the Lion's Den in Montrose, Illinois, are sexually explicit, because neither

the items thel1!selves nor their packaging graphically depict persons engaged in sex
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acts. Mr. Jones explained that 80 percent of the store's soft goods were "sex toys,"

which included devices such as vibrators and plastic replicas of sex organs (penis,

vagina, etc.). He acknowledged that 98 percent of the packaging for such items does

display human nudity, but not actual use of the product in a sex act.

23. Heidi Woolridge, a former sales clerk at the Lion's Den store in Montrose,

Illinois, confirmed that some of the packaging for soft goods sold at the store do display

graphic depictions of sex acts. She stated, for example, that the packaging for a penis

pump shows -a man using the device. However, she further lindicated that the

packaging for most vibrators simply display naked women, but do not depict them using

the device.

E. Evidence of impact on surrounding vicinity

24. Ms. Woolridge testified that the principal clientele of the Lion's Den store in

Montrose, Illinois, are truck drivers coming off Interstate 70. She further testified that

customers frequently are allowed to view sexually explicit DVDs in the store on the

manager's computer monitor. Ms. Woolridge indicated that on two occasions she was

sexually propositioned by customers while working at the store, once in the late

summer, 2003, and once in March, 2004. She also testified that on one occasion she

had to run off two customers whom she suspected of engaging in sexual activity in a

truck parked in the store's parking lot. She stated that store management discouraged

her from reporting such incidents to the state police. Although her employment at the

Lion's Den store had been terminated, Ms. Woolridge was a credible witness.

25. Ron ~ilman, an investigator for the Effingham County State's Attorney's

Office, provided credible testimony regarding his investigation of the Lion's Den store in
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Montrose, Illinois. On April 26,2004, he entered the store and purchased various

sexually explicit items, which he stated were typical of the items offered for sale there.

These items were admitted into evidence as Plaintiff's Exhibits 1, 2, 3, 4 and 5. Also

admitted into evidence, as Plaintiff's Exhibits 6 and 7, were the receipt and return policy

he received from the store.

26. Some time later, approximately three weeks prior to the hearing on July 1,

2004, Mr. Kilman returned to and observed the areas surrounding the Lion's Den store

in Montrose, Illinois. In the drainage ditches along the roadways near the store, in close

proximity to the Village of Montrose Park and Montrose Cemetery, Mr. Kilman found

numerous items of litter, including sexually explicit magazines and sex toys, which had

been sold at the Lion's Den store. These items were admitted into evidence as

Plaintiff's Exhibits 9 through 18. Mr. Kilman also took 6 photographs of the Lion's Den

property from the Village of Montrose Park and Montrose Cemetery, which were

admitted into evidence as Plaintiff's Group Ex. 8.

27. Barb Gillam, a resident of Montrose for the past 10 years, has openly

expressed her disapproval of the Lion's Den store, but she provided credible testimony

that she found several items of litter from the store in or near the Village of Montrose

Park and Montrose Cemetery. These items were admitted into evidence as Plaintiff's

Exhibits 20, 21, 22 and 23. On June 17, 2004, she found Plaintiff's Ex. 20, a sexually

explicit magazine, in a trash can in the park near where the children's playground

equipment is located. On August 21, 2004, she found Plaintiff's Exhibits 21, 22 and 23

in a roadway ditch near the cemetery. Plaintiff's Ex. 21 consists of two magazines
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containing numerous full-frontal photographs of nude men, some displaying erect

penises. Plaintiff's Exhibits 22 and 23 are sexually explicit video tapes.

28. Lylah Flach, a resident of rural Montrose, testified that her family had

frequently used the Village of Montrose Park prior to. the opening of the Lion's Den

store, but due to her concerns for the safety of her children, she no longer permits them

to do so, because of the close proximity of the store.

29. Dennis Fletcher, who is the president of the Village of Montrose, as well as

the caretaker of the Village of Montrose Park, provided credible testimony that there has

been a marked decline in the public's use of the park, including the cancellation of

organized baseball leagues and a substantial reduction in usage by campers, since the

Lion's Den store began operations. Similar observations were made by Mrs. Gillam and

Mrs. Flach.

F. Secondary effects of adult entertainment facilities

30. Dr. Richard McCleary, an expert witness hired by the Plaintiff, testified

regarding the secondary effects of crime and public safety risks associated with

sexually-orientated businesses. Dr. McCleary is a professor of social ecology at the

University of California-Irvine, where he holds joint appointments from the Department

of Criminology and the Department of Planning, in which he teaches graduate level

courses. He also sits on the boards of several leading journals in the field of

criminology. He has a Bachelor of Science in mathematics from the University of

Wisconsin, a Master of Arts in statistics from Northwestern University, and a Ph.D. in

sociology from Northwestern University. His curriculum vitae was admitted into

evidence as Plaintiffs Exhibit 25A.

13
CITY OF BROOKHAVEN, GA SOB REGS     002781



31. Dr. McCleary testified that scientific research (including his own) consistently

shows that sexually-oriented businesses, including retail-only adult bookstores, pose

substantively large and statistically significant crime hazards. He personally has

conducted research on this issue since 1977. His testimony was credible and

convincing.

32. As to the issue of using buffer zones as a means of regulating adult uses,

Dr. McCleary explained that the relationship between sexually-oriented businesses and

crime applies -to all business sub-classes, including adult book and video stores that

rent or sell materials for off-premises use, and that a principal means of minimizing the

crime-related public safety risk is to create distance between the sites and sensitive

uses.

33. In addressing crime as a secondary effect of sexually-oriented businesses,

Dr. McCleary explained why patrons of such establishments are considered, from a

criminological perspective, to be "soft targets" for predatory criminals. Patrons of erotic

businesses generally come from outside the area and thus are strangers to the local

vicinity, they take steps to maintain anonymity (i.e., they often carry large amounts of

cash for purchases), and are more reluctant to report victimization. Dr. McCleary

testified that the presence of soft targets draws criminals who commit predatory crimes

(robbery, auto theft, vandalism, etc.) and crimes of opportunity, and that potential

victimization extends beyond the immediate site into the surrounding area.

34. Dr. McCleary based his opinions, in part, on numerous prior studies which

have documented the adverse secondary effects of sexually-oriented businesses.

Those studies included the following cities, reports from which were admitted into
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evidence: Amarillo, Texas (Exhibit 27); Whittier, California (Exhibit 28); Phoenix,

Arizona (Exhibit 29); Minneapolis, Minnesota (Exhibit 30); Indianapolis, Indiana (Exhibit

31); Austin, Texas (Exhibit 32); Garden Grove, California (Exhibit 33); Centralia,

Washington (Exhibit 35); and St. Paul, Minnesota (Exhibit 36).

35. The Garden Grove study (Exhibit 33) was personally conducted by Dr.

McCleary, along with James Meeker, J.D., Ph.D. Together they examined the crime

rates both before and after a sexually-oriented business opened its doors. They found

a sixty-five to' seventy percent increase in serious crime following the opening of a

sexually-oriented business.

F. Geography of Effingham County

36. Effingham County, Illinois, contains approximately 480 square miles and has

a population of approximately 34,000 people.

37. Jeffrey L. Simpson is the Supervisor of Assessments for Effingham County.

In that position, he is responsible for overseeing the assessments of over 22,000

parcels of real property throughout. the county for real estate tax purposes. Mr.

Simpson has been the Supervisor of Assessments for Effingham County for over

twenty-five years and as such is very familiar with the county's geography. His job

involves using a computerized Geographic Information System (GIS) to locate and view

parcels located throughout Effingham County. The GIS contains various information,

including the location, use and classification, for all parcels within the County. It can

generate maps with parcel lines within a range of accuracy of plus or minus three feet.

Mr. Simpson testified that he uses the GIS at least five to six times each week, and that
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he frequently relies upon the information contained within the GIS to perform sE:}arches

and queries for various county officials.

38. Plaintiffs Exhibit 38, which was admitted into evidence, is a GIS-generated

map of Effingham County which shows the statutory 1,OOO-foot buffer zones originally

created by 625 ILCS 5/11-5-1.5 and 55 ILCS 5/5-1097.5, surrounding all of the

protected uses known to Mr. Simpson, either in his capacity as Supervisor of

Assessments or through his personal investigation. The map's 1,OOO-foot buffer zones

were generated by GIS from the boundaries of the parcels containing the protected

uses. However, Mr. Simpson acknowledged all day care centers may not be accounted

for, and that if any church, school, or cemetery has not received a real estate tax

exemption, it would not be included on the map.

39. Within the limitations described above, Plaintiff's Exhibit 38 shows that more

than ninety percent of the land in Effingham County is located outside the 1,OOO-foot

buffer zones originally created by 625 ILCS 5/11-5-1.5 and 55 ILCS 5/5-1097.5.

40. Plaintiffs Exhibit 25, which was admitted into evidence, is an aerial

photograph of the Village of Montrose, showing the Village boundaries and the buffer

zones required by 625 ILCS 5/11-5-1.5 (as generated by GIS) for those protected uses

located within the Village of Montrose and the County of Effingham.

III. ANALYSIS

A. Application of the statute to the Lion's Den store in Montrose, Illinois

It is uncontE?sted that the Lion's Den store in Montrose, Illinois, is located within

1,000 feet of the Village of Montrose Park (which is a public park) and within 1,000 feet
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of the Montrose Cemetery. Therefore, if the store is an "adult entertainment facility" as

defined by 65 ILCS 5/11-5-1, its location is in clear violation of the statute.

Defendant Effingham Retail 27, Inc., which owns and operates the Lion's Den

store in Montrose, Illinois, acknowledges that it is in the business of selling "sexually

oriented" books, magazines, periodicals and other sundries. However, it denies that the

store is an "adult entertainment facility" as defined by 65 ILCS 5/11-5-1.5. The statute

defines "adult entertainment facility" to include "an adult bookstore or adult video store

whose primary business is the commercial sale, dissemination, or distribution of

sexually explicit materiaL" The evidence is clear, and the Defendants do not dispute,

that the Lion's Den store in Montrose, Illinois, is both an adult bookstore and an adult

video store. However, they contend that the store's "primary business" is not the

commercial sale, dissemination or distribution of "sexually explicit materiaL"

Their contention is based upon three arguments, none of which does this Court

find convincing. The first argument is that "primary business" (a term which is not

defined in the statute) means more than 50 percent of the store's inventory, floor space

and revenue. The second argument is that "sexually explicit material" (another term

which is not defined in the statute) encompasses only graphic displays of actual sex

acts where penetration is clearly visible. The third argument, drawing on the

interpretations advanced in the first two arguments, is that the store cannot be

considered an "adult entertainment facility," because less than 50 percent of its

inventory, floor space and revenue are comprised of "sexually explicit materiaL"

The principl~s to be applied in construing a statute are well settled. The primary

objective is to ascertain and give effect to the intention of the legislature, and all other
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rules of construction are subordinate. Metzger v. DaRosa, 209 III. 2d 30 (2004). The

plain language of the statute is the best indicator of the legislature's intent. Allstate

Insurance Company v. Menards, Inc., 202 1I1.2d 586 (2002). Undefined terms in a

statue shall be given their ordinary and popularly understood meanings. Gem

Electronics of Monmouth, Inc. v. Department of Revenue, 183 III. 2d 470 (1998).

Additionally, in determining what the legislative intent is, the court may consider not only

the language used in the statute, but also the reason and necessity for the law, the evils

sought to be remedied, and the purpose to be achieved. Stewart v. Industrial

Commission, 115 1I1.2d 337 (1987). Applying these principles, the Court finds the

Defendants' three arguments unpersuasive.

First, the ordinary definition of the word "primary" is "first or highest in rank,

quality, or importance; principal." American Heritage Dictionary of the English

Language, Fourth Ed. (Houghton Mifflin Co. 2000). In the context of the statute, the

commercial sale of sexually explicit material is a store's "primary business" if that

activity is "principal" or "first in rank or importance" to the establishment. Although the

Defendants argue that the Court's determination of the "primary business" of the Lion's

Den store in Montrose, Illinois, must tum on whether sexually explicit material

constitutes a majority (i.e. more than 50 percent) of the store's inventory, floor space

and revenue, the plain and ordinary meaning of the language used by the statute does

not compel this approach. As long as the sale of sexually explicit material is the first

ranked or most important activity of the store, then it would be the store's "primary

business." Invent~ry and floor space are not the equivalents of "sale," nor arethey true

measures of sales.
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Second, the Defendants' self-serving interpretation of the term "sexually. explicit

material" is much too narrow. They acknowledge that graphic displays of sexual

penetration (of the mouth, vagina, or anus) are sexually explicit, but they contend that

explicit displays of the sexual organs are not included within that term. After carefully

reconsidering the arguments of counsel and reviewing the research submitted, in light of

all the evidence presented, the Court finds that neither the statutory language, nor

legislative purpose, nor relevant case law supports the definition of "sexually explicit

material" advanced by the Defendants.

The term "sexual" (adj.) or "sexually" (adv.) means "of, relating to, involving, or

characteristic of sex, sexuality, the sexes, or the sex organs and their functions."

American Heritage Dictionary ofthe English Language, Fourth Ed. (Houghton Mifflin Co.

2000) (emphasis supplied). "Explicit" means "fully and clearly expressed; leaving

nothing implied," and also means "describing or portraying nudity or sexual activity in

graphic detail." fd. (emphasis supplied).

There is no reason to conclude that the ordinary meaning of the words "sexually

explicit," as used in the statute, should be restricted to displays of actual sexual

penetration only. A photograph of a woman with her mouth poised inches from a man's

exposed penis clearly is "sexually explicit," even though penetration is not shown.

Similarly, a photograph or video of a man masturbating clearly is "sexually explicit,"

even though no penetration is needed to engage in such a sex act. Likewise, a

photograph of a nude male with an erect penis is "sexually explicit" without any

penetration. The~efore, actual penetration should not be the determining factor in

classifying material as "sexually explicit." Although displays of mere nudity may not
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always constitute "sexually explicit material," the plain meaning of the term does

encompass graphic depictions of individuals engaging in sex acts of one kind or

another, regardless of whether there is actual penetration, as well as graphic displays or

depictions of sex organs.

Including explicit displays of the sexual organs in the ambit of "sexually explicit" is

consistent with the case law in this area. The first U.S. Supreme Court case to address

zoning of sexually-oriented businesses begins with the statement: "Zoning ordinances

adopted by the city of Detroit differentiate between motion picture theaters which exhibit

sexually explicit 'adult' movies and those which do not." Young v. American Mini

Theatres, Inc., 427 U.S. 50, 52 (1976) (upholding location restrictions for adult

entertainment businesses). The movies the Court referred to as "sexually explicit" were

those characterized by either "specified sexual activities" or "specified anatomical

areas," the latter term referring to "[I]ess than completely and opaquely covered: (a)

human genitals, public region, (b) buttock, and (c) female breast below a point

immediately above the top of the areola." kL. at 54 nA.

Ten years later, in Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), the

Supreme Court upheld an ordinance containing the "specified anatomical areas"

language and a 1,OOO-ft. restriction similar to the one at bar. Again, the Court used the

term "sexually explicit" as a shorthand for the ordinance's more cumbersome

phraseology referencing specific acts or body parts. Id. at 49, 55 nA; See also,

FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 224 (1990) (noting that ordinance using

similar definitions :'targets businesses purveying sexually explicit speech") (emphasis

supplied); City of Chicago v. Scandia Books, Inc., 102 III. App. 3d 292 (1981).
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Consequently, this Court. concludes that the language of the statute, its

legislative intent, and the relevant case law supports the conclusion that the term

"sexually explicit" includes explicit displays or depictions of sexual organs, as well as

sex acts of one kind or another (regardless of whether penetration is shown).

Finally, as to the Defendants' argument that the Lion's Den store is not an "adult

entertainment facility" because only 48 percent of its revenues flow from sexually

explicit material, the Court rejects the contention as both factually and legally incorrect.

As indicated in this Court's findings of fact, Anthony Jones, vice president of

operations for the company which manages Defendant Effingham Retail 27, Inc., clearly

misclassified certain items sold by the store (specifically, numerous "10" or "swinger"

magazines and some playing cards) as not sexually explicit, when the items were in fact

sexually explicit - even under the Lion's Den definition of that term. While the evidence

does not reveal precisely how much misclassification occurred, Mr. Jones admitted that

all of the store's magazines include at least explicit nudity. Moreover, given that all of

the magazines that Mr. Jones reviewed on the, stand during his cross-examination -

magazines that he had previously classified as not sexually explicit -- contained both

explicit nudity and explicit sexual activity, the Court has reason to conclude that all or

most of the store's magazines are sexually explicit. This conclusion is supported by the

testimony of Michelle Moore, the onsite manager. Even if only a small portion of the

nearly $157,000.00 in magazine sales which Mr. Jones classified as not sexually explicit

are in fact sexually explicit, then sexually explicit sales easily would exceed 50 percent

of the store's total net sales. Moreover, if nearly all of the magazines sold at the store

are in fact sexually explicit, as the evidence strongly suggests, then nearly 65% of the
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store's total net sales would be sexually explicit, even before considering whether any of

the store's "soft goods" are sexually explicit.

Although he classified none of the store's soft goods as sexually explicit, Mr.

Jones testified that 80 percent of the soft goods were "sex toys," which include devices

such as vibrators and plastic replicas of sex organs used in the performance of sex

acts. Heidi Woolridge, a former sales clerk at the store, testified that some of the

packaging for these devices do graphically display sex acts. Moreover, Mr. Jones

acknowledged that 98 percent of the packaging for the sex toys do display human

nudity. Therefore, over 78 percent of the store's soft goods would fall within the broader

definition of the term 'sexually explicit," as derived from the plain meaning of those

words. Adding the sales of these items to all DVDs, VHS tapes and magazines sold by

the store would account for over 91 percent of the store's revenue in 2004.

However, even if this Court were to adopt the Defendants' narrow definition of

"sexually explicit" and accept the Lion's Den classifications of its revenue -- which the

Court does not -- the Lion's Den store in Montrose, Illinois, would still be an adult

entertainment facility as defined by 65 ILCS 5/11-5-1.5. Sales of DVDs (all of which the

Defendants acknowledge are sexually explicit) comprised the leading single category of

sales (i.e. "primary business" activity) of the store, bringing in $381,939.85 in 2004.

When DVDs (digital video discs) are combined with VHS cassette tapes (all of which the

Defendants also acknowledge are sexually explicit), total sales of sexually explicit

videos in 2004 amounted to $488,736.40, far and away exceeding total sales of

magazines ($165,.621.05) and total sales of soft goods ($376,543.13). (See

Defendants' Exhibit 0). These sales figures alone are sufficient to demonstrate that the
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sale of sexually explicit videos is the primary business of the Lion's Den $tore in

Montrose, Illinois.

This Court's conclusion that the primary (i.e., principal, or most important)

business of the Lion's Den store in Montrose, Illinois, is the sale of sexually explicit

material, is buttressed by the very description of its business found in Defendant

Effingham Retail 27, Inc.'s Counterclaim, the store's outdoor signage proclaiming it to

be an "Adult Superstore," and its policy of restricting admission to persons 18 years and

older. All of these facts, together with the store's revenue figures, establish that the

Lion's Den store in Montrose, Illinois, is an adult entertainment facility within the

meaning of the statute. Consequently, its current location, within 1,000 feet of the

Village of Montrose Park and within 1,000 feet of the Montrose Cemetery, places the

store in clear violation of 65 ILCS 5/11-5-1.5.

B. Regulation of adult uses under the First Amendment

As previously indicated, the Defendants challenge the constitutionality of 625

ILCS 5/11-5-1.5 under the First and Fourteenth Amendments of the United States

Constitution. The First Amendment provides in part that Congress shall make no law

abridging freedom of speech or of the press; and the Fourteenth Amendment applies

that prohibition to state govemment as well. A govemmental regulation which is

content-based (i.e. a law that regulates speech based on the ideas or messages it

expresses) generally is presumed to be invalid and subject to strict scrutiny, requiring

the govemment to meet the burden of showing that the regulation is necessary to

further a compellin.g govemmental interest and is the least restrictive means to further

that interest. United States v. Playboy Entertainment Group, Inc., 529 U.S. 803 (2000).
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However, a governmental regulation which is content-neutral (Le. a law that targets the

secondary effects of an activity, rather than the content of its speech), but which

incidentally restricts speech in its application, is subject to intermediate scrutiny,

requiring the government only to show that the regulation is designed to serve a

substantial governmental interest, that it is narrowly tailored to serve that interest, and

that it allows reasonable alternative avenues of communication. Ward v. Rock Against

Racism, 491 U.S. 781, 799-800 (1989). Zoning regulations which restrict the time,

place and manner of adult entertainment businesses have been treated as content

neutral regulations, subject only to intermediate scrutiny. See City of Renton v.

Playtime Theatres, Inc., 475 U.S. 41 1986); City of Los Angeles v. Alameda Books, Inc.,

535 U.S. 425 (2002).

In City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), The U.S.

Supreme Court upheld the zoning ordinance of Renton, Washington, which prohibited

adult motion picture theatres from locating within 1,000 feet of any residential zone,

single- or multiple-family dwelling, church, park or school. The Court followed its earlier

decision in Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976), which upheld

the zoning ordinance of Detroit, Michigan, prohibiting adult theatres from locating within

1,000 feet of any two other "regulated uses" or within 500 feet of any residential zone.

The Supreme Court found that the Renton ordinance, like the Detroit ordinance, did not

ban adult theatres, but merely regulated where they could be located; therefore, it was a

"content-neutral" time, place and manner regulation, which the Court held was

constitutional, bec?use it was designed to serve a substantial governmental interest,

namely combating the secondary effects of adult theatres on the surrounding
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community, and because it allowed for reasonable alternative avenues of

communication by leaving over five percent of the entire land area of Renton open to

use as adult theatre sites.

Like the zoning ordinances in Renton and Detroit, 65 ILCS 5/11-5-1.5 does not

attempt to ban adult entertainment facilities, but merely regulates where they can be

located; therefore, it is a "time, place and manner" restriction, subject to intermediate

scrutiny, rather than strict scrutiny. As set forth below, this Court finds that the statute is

designed to serve a substantial governmental interest, unrelated to the suppression of

speech, namely decreasing the negative secondary effects of adult entertainment

facilities on the protected uses (i.e. any school, day care center, cemetery, public park,

forest preserve, public housing, and religious place of worship); that the statute is not

substantially broader than necessary to promote that interest; and that the statute still

allows reasonable alternative avenues of communication. Therefore, 65 ILCS 5/11-5-

1.5 is constitutional, both on its face and as applied.

1. The statute serves a substantial governmental interest in reducing
the negative secondary effects of adult entertainment facilities.

The government may rely upon any evidence "reasonably believed to be

relevant" when defending legislation on a secondary effects basis. Renton, 475 U.S.

41, 51-52; Alameda Books, 535 U.S. 425, 438 (plurality opinion); id. at 451 (Kennedy,

J., concurring). This includes evidence from a wide range of sources, including

previous judicial opinions, land use studies, or non-technical reports that recognize the

harm targeted or the solution employed to address secondary effects. City of Erie v.

Pap's AM., 529 U.S. 277, 297 (2000) (plurality opinion); DiMa Corp. v. Town of Hallie,

185 F.3d 823, 830 (yth Cir. 1999) (upholding reliance on a single reported judicial
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opinion). The secondary effects involved can include a diverse set of problems,

including crime and negative impacts on surrounding properties such as litter and blight.

Id. at 829; World Wide Video of Washington, Inc. v. City of Spokane, 368 F.3d 1186 (9th

Cir. 2004) (upholding zoning of retail adult bookstores based upon, inter alia, citizen

testimony and explicit litter left around the stores). Moreover, the relevant question is

whether the statute currently serves a substantial governmental interest. See Barnes,

501 U.S. 560, 582 (Souter, J., concurring). Therefore, a government may rely upon

secondary effects evidence compiled either before or after adoption of its legislation.

DiMa, 185 F.3d at 829-30 (following Barnes); see also BGHA, LLC v. City of Universal

City, 340 F.3d 295, 299 (5th Cir. 2003).

Secondary effects evidence need not be local. Renton, 475 U.S. at 52-53

(holding explicitly that cities may rely on secondary effects reports generated by other

cities). Furthermore, it need not be a "study" or "scientific." Alameda Books, 535 U.S.

at 438-39 (rejecting "empirical data" requirement); City of Erie, 529 U.S. at 300 (plurality

opinion) ("flatly reject[ing]" the idea that '''invocation of academic studies said to indicate

that the threatened harms are not real is insufficient to cast doubt on the experience of

the local government").

Additionally, governments are entitled to rely upon non-technical evidence in

addressing secondary effects, including anecdotal evidence. World Wide Video, supra

at 1195-96. ("[A]necdotal evidence and reported experience can be as telling as

statistical data and can serve as a legitimate basis for finding negative secondary

effects") (quoting Stringfellow's of N.Y., Ltd. v. City of New York, 91 N.Y.2d 382 (N.Y.

1998)); see also Center for Fair Public Policy v. Maricopa County, 336 F.3d 1153, 1168
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(9th Cir. 2003), cert. denied 2004 U.S. LEXIS 2585 (U.S. Apr. 5, 2004) (rejecting the

contrary argument because it "simply misconstrues the nature of the legislative

process"). A government also is permitted to rely upon common sense. Heideman v.

South Salt Lake City, 348 F.3d 1182, 1199 (10th Cir. 2003) (noting that "cities are

entitled to rely, in part, on 'appeal to common sense,'" when reaching their legislative

judgments) (quoting Alameda Books, supra, at 439).

To establish a substantial governmental interest, the government needs only

produce "some" evidence of the identified secondary effects, World Wide Video, supra,

at 23, and the government is entitled to draw reasonable inferences from the secondary

effects data. Alameda Books, supra at 452 (Kennedy, J., concurring). The standard can

be satisfied by reliance upon evidence stemming from other types of sexually-oriented

businesses. City of Erie, 529 U.S. at 296-297 (permitting reliance in nude dancing case

on Renton, which dealt with celluloid erotica); Z.J. Gifts 0-2, L.L.C. v. City of Aurora,

136 F.3d 683, 689 (10th Cir. 1998).

The substantial deference given to the government's secondary effects evidence

recognizes the judiciary's limited role in reviewing content-neutral justifications for

regulating, inter alia, sexually-oriented businesses. G.M. Enterprises, 350 F.3d 631,

639-640("Alameda Books does not require a court to re-weigh the evidence considered

by a legislative body, nor does it empower a court to substitute its judgment" for that of

the legislative body); OiMa Corp., 185 F.3d 823,831; Z.J. Gifts, 136 F.3d 683,689. The

Supreme Court and Seventh Circuit have emphasized that "courts should not be in the

business of secon~-guessing" legislative judgments, Alameda Books, 535 U.S. at 451

(Kennedy, J., concurring), and that governments "must have latitude to experiment" with
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ordinances addressing secondary effects. Id:.. (following Renton, 475 U.S. at.51-52);

See also 1.9.:.. at 439 (plurality opinion) (same); Renton, 475 U.S. at 53 (reiterating that it

is not the Court's "'function to appraise the wisdom of [the city's] decision"') (internal

citation omitted).

In litigation, the government need not disprove a challenger's theories of

secondary effects, Alameda Books, supra, at 437 (plurality), but rather the challenger

must address the government's rationale for its regulation. Id. at 438. To cast "direct

doubt" on the government's basis for its regulation, it is insufficient to cast just "any

doubt" on the government's secondary effects evidence; rather, "the challenger must

present evidence that is directly contrary to the municipality's evidence, not simply

produce a general study refuting all secondary effects." City of Elko v. Abed, 677

N.W.2d 455, 465 (Minn. Ct. App. 2004) (following Alameda Books, 535 U.S. at 438-49);

See also SOB, Inc. v. County of Benton, 317 F.3d 856, 864 (8th Cir. 2003).

In this case, the first prong of Renton analysis is clearly met. The Plaintiff put on

extensive evidence "reasonably believed to be relevant" to the secondary effects of

sexually-oriented businesses, including adult entertainment facilities. This evidence

consists of previous judicial opinions, land use studies, expert witness testimony, and

non-technical reports that recognize the harm targeted or the solution employed to

address secondary effects.

At the time that 65 ILCS 5/11-5-1.5 was enacted, similar provisions in municipal

ordinances regulating the location of adult entertainment facilities already had been

found to be consti~utional by both the U. S. Supreme Court and the Illinois Supreme

Court. See City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), and County
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of Cook v. Renaissance Arcade & Bookstore, 122 1I1.2d 123 (1988). ConsequerJt1y, it is

not unreasonable to conclude that the legislature relied upon such decisions in drafting

this legislation. Moreover, under the U.S. Supreme Court's decision in City of Erie v.

Pap's AM., 529 U.S. 277 (2000), the government is entitled to "rely on the evidentiary

foundation set forth" in prior cases discussing secondary effects. Id. at 297; See also

DiMa Corp., 185 F.3d at 830.

Second, the Plaintiff relies on several land use and crime impact studies

conducted by Jurisdictions around the country that demonstrate the adverse impact of

adult businesses. (See Plaintiff's Exhibits 27, 28, 29, 30, 31, 32, 33, 35 and 36). In

Renton, the Supreme Court approved such reliance, holding that "[t]he First

Amendment does not require a city, before enacting such an ordinance, to conduct new

studies or produce evidence independent of that already generated by other cities"

regarding negative secondary effects. 475 U.S. at 51-52.

Third, the Plaintiff relies on the testimony of its expert, Dr. McCleary, whose

testimony indicates that, while the numerous studies vary in levels of methodological

rigor, there is a consensus finding that adult entertainment facilities have significant

crime-related adverse effects upon the surrounding vicinity. This finding is supported by

Dr. McCleary's own original research in the field.

Finally, although local secondary effects evidence is not required, Renton, 475

U.S. at 51-52, the Plaintiff also relies on the actual adverse impacts of the Lion's Den

store in Montrose, Illinois, on the surrounding vicinity. The evidence shows that after

the Lion's Den stor.e opened, customers seeking illegal sexual activity were attracted to

the vicinity; sexually explicit litter appeared in the Village of Montrose Park and along
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the roadway drainage ditches near the park and the cemetery; concerns for safety

arose; and the public's use of the park significantly declined.

All of the foregoing evidence constitutes evidence "reasonably believed to be

relevant" to the problem of secondary effects. The defendants have proffered no

evidence to "cast direct doubt" upon the Plaintiff's assertion that 65 ILCS 5/11-5-1.5

serves to ameliorate the negative secondary effects of adult entertainment facilities.

Therefore, this Court concludes that the statute serves a substantial government

interest.

2. The statute is narrowly tailored to reduce the negative secondary
effects of adult entertainment facilities.

Under controlling U.S. Supreme Court precedent, a time, place, or manner

regulation is narrowly tailored as long as it "promotes a substantial government interest

that would be achieved less effectively absent the regulation." Ward v. Rock Against

Racism, 491 U.S. 781, 799-800 (1989); Matney v. County of Kenosha, 86 F.3d 692,

696 (7th Cir. 1996) (following Ward in upholding adult bookstore regulation). The cases

have emphasized that if "the means chosen are not substantially broader than

necessary to achieve the government's interest, the regulation will not be invalid simply

because a court concludes that the government's interest could be adequately served

by some less-speech-restrictive alternative." Ward, 491 U.S. at 800 (internal citations

omitted); See also Pleasureland Museum, Inc. v. Beutter, 288 F.3d 988, 1004 (7th Cir.

2002). In so holding the Supreme Court "expressly rejected" a "Ieast-restrictive-means"

analysis for time, place, and manner regulations. Matney, supra at 696. Rather,

"[r]egulations that burden speech incidentally or control the time, place, and manner of

expression, must be evaluated in terms of their general effect." United States v.
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Albertini, 472 U.S. 675, 688-689 (U.S. 1985) (internal citations omitted) (following Clark

v. Community for Creative Non-Violence, 468 U.S. 288, 298-299 (1984)).

The Supreme Court "defines the narrow tailoring requirement quite broadly."

Stokes v. City of Madison, 930 F.2d 1163, 1171 (th Cir. 1991). "The Court's

interpretation of the narrow-tailoring prong in time, place and manner analyses

recognizes the judiciary's limited role in reviewing content-neutral limitations on

speech." Z.J. Gifts, 136 F.3d 683, 689 (noting that "Renton's constitutional framework"

gives cities "broad discretion to choose the means and scope of its regulation of

sexually oriented businesses"). In the sexually oriented business context, a regulation is

narrowly tailored when it "is limited to adult entertainment establishments.... " Ben's Bar,

Inc. v. Village of Somerset, 316 F.3d 702, 727; See also World Wide Video, 368 F.3d

1186 (upholding zoning regulation as applied to so-called "retail" adult bookstore); ILQ

Investments, Inc. v. City of Rochester, 25 F.3d 1413,1418 (8th Cir. 1994) (same). Thus,

the regulation is narrowly tailored if it does not regulate businesses with only a "minimal

or nonexistent connection" to sexually oriented fare." Z.J. Gifts 0-2, supra at 689.

The application of these principles to the case at bar is plain. The statute

requires adult entertainment facilities within a municipality to locate at least 1,000 feet

away from the sensitive land uses specified in the statute. Dr. McCleary testified that

the minimum distance requirement serves to buffer crime sources from potential victims

frequenting these family-oriented locations. Thus, the statute's prohibition - essentially

identical to the prohibition upheld by the U.S. Supreme Court in Renton - promotes the

government's sub~tantial interest in preventing adverse impacts on these land uses,

which interest would be achieved less effectively absent the regulation. Civil Liberties
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Union for Urban Believers v. City of Chicago, 342 F.3d 752, 765-66 (7th CiC. 2003)

(holding that there is "no question" that the government "has a substantial interest in

regulating the use of its land and that the [zoning ordinance] promotes that interest")

(brackets inserted).

As the Seventh Circuit Court of Appeals has observed: "Countless cases allow

municipalities to zone strip joints, adult book stores, and like erotic sites" away from

certain areas of the city or town. Blue Canary Corp. v. City of Milwaukee, 251 F.3d

1121, 1124 (7th Cir. 2001). In Blue Canary, the court recognized that "[e]stablishments

that purvey erotica, live or pictorial, tend to be tawdry, to be offensive to many people,

and to attract a dubious, sometimes a disorderly, clientele." kL The case law

demonstrates that citizens who live near sex-oriented bookstores have learned this first

hand. World Wide Video, 368 F.3d at 1190 n.6, 1197 ("To take just one example, a

pedodontist working in a building less than a block away from a retail-only store

complained of pornographic litter, harassment of female employees, vandalism, and

decreased business, all resulting from his proximity to the retail-only store").

625 ILCS 5/11-5-1.5 is not substantially broader than necessary; rather, as

explained in the previous section, is limited to adult entertainment facilities, which are

associated with negative secondary effects. Moreover, the relationship between the

government interest and the means chosen to serve that interest is straightforward.

Therefore, the statute is narrowly tailored. World Wide Video, supra at 1195 (concluding

that zoning regulation for retail adult bookstores is narrowly tailored because it will

reduce secondary.effects "by moving the stores from sensitive areas" while allowing

them to operate in other locations).

32
CITY OF BROOKHAVEN, GA SOB REGS     002800



3. The statute provides alternative avenues of communication for adult

entertainment facilities.

In analyzing whether "reasonable alternative avenues of communication" exist,

the Supreme Court has emphasized that adult businesses must "fend for themselves in

the real estate market, on an equal footing with other prospective purchasers and

lessees." Renton, 475 U.S. 41, 54 (1986)). While a ban on adult businesses will not be

permitted, "the First Amendment requires only that Renton refrain from effectively

denying respondents a reasonable opportunity to open and operate" in the relevant real

estate market." kL.

The Defendants contend that in this case the village limits of the Village of

Montrose, popUlation 255, is the only relevant geographic area for determining the

constitutionality of the state statute. They further argue that the Court must combine the

effect of the statute with that of the village zoning ordinance in order to determine

whether the statute is constitutional as applied to the Defendants. This combination, the

Defendants argue, leaves no alternative sites for an adult entertainment facility within

the village limits and, therefore, renders the statute unconstitutional. This Court finds

the Defendants' arguments to be unpersuasive.

First, it is both unnecessary and unreasonable to find that the tiny Village of

Montrose is the relevant geographic area for determining whether a statewide statute is

constitutional. The case law does not support the argument that every community, no

matter how small, must have an adult entertainment zone. See, e.g., Township of

Saddle Brook v. AB. Family Center, Inc., 722 A2d 530 (N.J. 1999) (rejecting

constitutional challenges to state statute with a similar 1,OOO-foot regulation and citing
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relevant cases). Furthermore, there is no evidence that the Village of Montro$e is its

own self-inclusive "real estate market." Based on the location, size and population of

Montrose, it is reasonable to conclude that its residents work, shop and obtain

entertainment in greater Effingham County and perhaps within an even larger

geographic area. It also is evident that the substantial revenues of the Lion's Den's

store in Montrose - more than $1,000,000 in 2004 -- are not derived only from the 255

people who live in the Village, but rather from customers traveling to the store from a

much broader area. This was confirmed by Ms. Woolridge, the former sales clerk, who

testified that the Lion's Den store's main patronage comes from interstate truck drivers.

The Supreme Court of Illinois - in a case upholding an ordinance requiring the

relocation of numerous adult businesses to other parts of Cook County - acknowledged

expert testimony indicating "that approximately 40% of adult use customers came from

greater than 10 miles to patronize these businesses and that the market area

encompasses at least a 20-mile radius around the defendant adult use businesses."

County of Cook v. Renaissance Arcade and Bookstore, 122 III. 2d 123, 135, (appeal

dismissed for want of a substantial federal question); Mannheim Books, Inc. v. County

of Cook, 488 U.S. 882 (1988).

Based on the relevant law and the facts adduced during the hearings in this

matter, this Court finds that Effingham County is an appropriate geographic area to

consider when evaluating the constitutionality of 65 ILCS 5/11-5-1.5, which was enacted

in conjunction with 55 ILCS 5/5-1097.5, which initially applied identical restrictions to

adult entertainmen~ facilities throughout the County. Although 55 ILCS 5/5-1097.5 was

subsequently amended to expand the buffer zone from 1,000 feet to 3,000 feet within
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counties, while the buffer remains 1,000 feet within municipalities, the two statutory

provisions, taken together, still comprise a statewide zoning regulation for the location of

adult entertainment facilities.

As to Defendant's second premise, this Court is not persuaded that it should

consider the effect of the Montrose zoning ordinance in determining whether the wholly

separate state statute is constitutional. The statute was in effect for more than five

years prior to the opening of the Lion's Den store in Montrose. The village ordinance

was not in existence when the statute was enacted, nor when the store began

operations. The Defendants have not attempted to relocate the store since the

ordinance was adopted, nor have they sought any relief in the form of a special use

permit or amendment under the provisions of the ordinance. The Defendants have not

challenged the constitutionality of the ordinance, and its validity is not at issue before

the Court in this case. Therefore, there is no basis for "bootstrapping" the effects of the

ordinance on alternative sites under the state statute.

Applying the Renton standard to the statute at bar, this Court finds that the

statute clearly leaves alternative avenues of communication for adult entertainment

facilities to locate throughout Effingham County. Effingham County is comprised of

approximately 480 square miles. As Plaintiff's Exhibit 38 demonstrates, more than 90%

of its land lies outside the original 1,OOO-foot buffer zones created by 625 ILCS 5/11-5

1.5 and 55 ILCS 5/5-1097.5, which were in effect when the Lion's Den store opened in

Montrose in January, 2003. Although Plaintiffs Exhibit 38 shows only 1,OOO-foot (rather

than 3,000-foot) buffer zones for the protected uses located outside municipalities within

the County, the Court can easily extrapolate the amended buffer zones from the original
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zones shown on Plaintiffs Exhibit 38. Even when the buffer zones are expanded to

3,000 feet outside of municipalities, as required by the subsequent amendment of 55

ILCS 5/5-1097.5, which went into effect prior to the conclusion of the trial herein, there

still would be land available throughout Effingham County for the location of adult

entertainment facilities under both statutes.

Even though the vast majority of Effingham County consists of rural land, that

does not make it unsuitable for commercial development. Undoubtedly, some

improvements 'may need to be made in order to have sufficient access and utilities to

operate a store, but there is no apparent reason that the Defendants could not do so. In

County of Cook v. Renaissance Arcade and Bookstore, the Illinois Supreme Court in

stated: "Renton does not require the county to provide the defendants with land tailor

made to conform to the defendants' requirements.... Even though the defendants may

have to expend a certain amount of money to relocate, the defendants 'are affected no

differently from any other commercial enterprise that suffers economic detriment as a

result of land-use regulation.... '" 122 III. 2d at 139. It is untenable to suggest that

there are no alternative sites in Effingham County for the Lion's Den store to legally

locate under the statute. On the contrary, the evidence suggests that hundreds, if not

thousands, of parcels remain available, which is substantially more than other courts

have found sufficient to be constitutional. See S&G News, Inc. v. City of Southgate

(E. D. Mich. 1986) 638 F. Supp. 1060 (upholding constitutionality of ordinance, under

Renton, establishing commercial districts comprising only 2.3% of total land area of

county as permitted use area); Dumas v. City of Dallas (N.D. Tex. 1986) 648 F. Supp.
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1061 (upholding constitutionality of ordinance, under Renton, establishing 8% to. 10% of

total land area of county as permitted use area).

Furthermore, due to the close proximity of the Village of Montrose to Cumberland

County and to Jasper County, there very well may be alternative sites in those counties,

as well as in Effingham County, which would comply with the statutory restrictions and

which would still be within the market area of Montrose. This Court finds no reason to

restrict the relevant geographic area for alternative avenues of communication to the

boundaries of "a single county. However, the Plaintiff submitted no evidence regarding

the availability of alternative sites in nearby areas of Cumberland County or Jasper

County. Therefore, this Court cannot determine whether such alternative avenues of

communication are available to the Defendants in addition to those in Effingham

County.

In any event, there is no evidence that the Defendants ever sought any

alternative site for the Lion's Den store in an effort to comply with the statute - not within

the Village of Montrose, not elsewhere in Effingham County, not anywhere.

C. Elements necessary for entry of a permanent injunction

In order to be entitled to a permanent injunction, a plaintiff generally must

establish the following three elements: (1) that it possesses a certain and clearly

ascertainable right; (2) that it has no adequate remedy at law; and (3) that it will suffer

irreparable harm if no injunctive relief is granted. County of Kendall v. Rosenwinkel,

353 III. App.3d 529 (2nd Dist. 2004); Lucas v. Peters, 318 III. App. 3d 1 (1 st Dist. 2000).

However, where a statute specifically authorizes the government to seek injunctive

relief, the three traditional equitable elements for injunctive relief need not be proven.

County of Kendall v. Rosenwinkel, 353 III.App.3d 529 (2nd Dist. 2004); People ex reI.
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Sherman v. Cryns, 203 1I1.2d 264 (2003); Sadat v. American Motors Corp., 104 II1.2d

105 (1984).

65 ILCS 5/11-5-1.5, the statute sought to be enforced by the Plaintiff against the

Defendants in the present action, contains no specific provision for its enforcement. It

provides no penalty for its violation. It does not specifically authorize any public official,

whether state or local, to enforce it; nor does it provide any remedy for private parties.

This action was initiated by the Effingham County State's Attorney pursuant to his,

general powers under 55 ILCS 5/3-9005(a)(1). Consequently, the Plaintiff is required to

meet all three of the above-stated elements for injunctive relief under common law in

order to obtain a permanent injunction enjoining the Defendants from violating 625 ILCS

5/11-5-1.5. As explained more fully below, this Court finds that the Plaintiff has done

so.

1. A certain and clearly ascertainable right

The General Assembly, as the duly elected legislative body in the State of Illinois

enacted 65 ILCS 5/11-5-1.5. Consequently, the Plaintiff, namely the People of the State

of Illinois, including the people of Effingham County, and more particularly the people of

the Village of Montrose, have an interest in seeing that proper compliance with 65 ILCS

5/11-5-1.5 is enforced. 55 ILCS 5/3-9005(a) provides in part as follows: "The duty of

each State'~ Attorney shall be (1) To commence and prosecute all actions, suits,

indictments and prosecutions, civil and criminal, in the circuit court for his county, in

which the people of the State or county may be concerned." Consequently, Edward C.

Deters, as State's Attorney of Effingham County, has standing and authority to bring a

civil action to enforce compliance with 65 ILCS 5/11-5-1.5 within Effingham County.
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The Lion's Den store in Montrose, Effingham County, Illinois, is in clear violatiqn of 65

ILCS 5/11-5-1.5, a statute which is constitutional, both on its face and as applied.

Therefore, the Plaintiff has a certain and clearly ascertainable right to seek enforcement

of the statute against the Defendants.

2. No adequate remedy at law

625 ILCS 5/11-5-1.5 does not provide any statutory cause of action for money

damages, nor does any common law cause of action for damages exist, for violations of

the statute. Moreover, there would be no way to determine the amount of damages for

a violation. Consequently, the Plaintiff has no adequate remedy at law in order to obtain

enforcement of the statute's regulation of the location of adult entertainment facilities.

3. Irreparable harm

Every day that the Lion's Den store in Montrose, Illinois, continues at its current

location, it is in violation of 625 ILCS 5/11-5-1.5. Irreparable harm does not mean injury

that is beyond repair, but rather transgressions of a continuing nature. Tamalunis v.

City of Georgetown, 185 III.App.3d 173 (4h Dist. 1989).

The Village of Montrose Park and the Montrose Cemetery and all those who

would use them are irreparably harmed by continuing increased exposure to the

negative secondary effects resulting from close proximity to an adult entertainment

facility, as described and documented by Dr. McCleary's testimony and research, as

well as case law previously cited. The evidence established that since the Lion's Den

store opened, there already have been several actual incidents of such negative

secondary effects. impacting the surrounding vicinity, including the appearance of

sexually explicit litter in the playground area of the park and in the roadway drainage
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ditches near the park and cemetery, acts of sexual solicitation at the store, increased

truck traffic from the interstate, and a marked reduction in use of the park by families,

baseball leagues and campers.

The Court's conclusion that there is irreparable injury is amply supported by

relevant case law from the federal courts. Those courts have accepted findings of

various studies that link adult entertainment facilities to depression of property values,

crime, and sex-related vice activities. See City of Renton, 475 US 41 (1986); Barnes v.

Glen Theater, Inc. 501 U.S. 560 (1991); County of Cook v. Renaissance Arcade and

Bookstore, 522 N. E. 2d 73 (III. 1988). The Plaintiff is entitled to rely upon those

experiences. See Renton, 475 US at 51-52. The appropriate focus is not, "an empirical

enquiry into the actual intent of the enacting legislature, but rather the existence or not

of a current governmental interest in the service of which the challenged application of

the statute may be constitutional." Barnes, 501 U.S. 560, 582 (Souter, J., concurring).

4. Balancing the equities

In addition to determining whether a plaintiff has established the foregoing three

elements, a court considering a request for injunctive relief must balance the equities of

granting an injunction. This Court has done so, and finds that equity favors the

Plaintiff's request for a permanent injunction. The Lion's Den store in Montrose, Illinois,

has been in violation of 625 ILCS 5/11-5-1.5 for more than two years, ever since it

opened in January of 2003. During that time the store has achieved substantial

revenues, over $1 million in 2004 alone. However, no evidence has been submitted

and there is no reason to believe that it could not attain similar success at another

location outside the buffer zones of the statute. Moreover, there is no evidence that the

40
CITY OF BROOKHAVEN, GA SOB REGS     002808



Defendants ever sought any alternative site for the store in an effort to comply with the

statute. This demonstrates a blatant disregard for the statue and for the persons and

places it is designed to protect. The law should not the flaunted in such a fashion. The

People of the State of Illinois, including the people of Effingham County, and more

particularly the people of the Village of Montrose, are entitled to the benefit of the

statute's protection against the secondary effects of an adult entertainment facility near

a park, a cemetery and each of the other protected uses set forth in 625 ILCS 5/11-5

1.5. They have gone long enough without the benefit of such protection. A permanent

injunction will restore to them what the legislature intended them to have, and what they

have been deprived of by the current location of the Lion's Den store, namely security

and peace of mind when visiting the Village of Montrose Park and the Montrose

Cemetery.

Accordingly, because all the requirements for injunctive relief have been met, the

Plaintiff's request for a permanent injunction should be granted.

D. Defendant's Counterclaim

Because Defendant Effingham Retail 27, Inc. is in violation of a constitutionally

valid state statute, and because Edward C. Deters, State's Attorney of Effingham

County, is otherwise immune from civil suit under 42 U.S.C. Section 1983, the

Defendant's Counterclaim should be dismissed with prejudice. See Imbler v.

Pachtman, 424 U.S. 409 (1976) and Mendenhall v. Goldsmith, 59 F. 3d 685,689-91 (ih

Cir. 1995).
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E. Denial of stay pending appeal

There are numerous different factors which may be relevant, on a case by case

basis, in determining whether a judgment should be stayed pending appeal, pursuant to

Supreme Court Rule 305, including but not limited to the likelihood of success on

appeal, whether a stay is necessary to secure the fruits the appeal, and the likelihood

that undue hardship will result. Stacke v, Bates, 138 1I1.2d 295 (1990). In making such

a determination the court should engage in a balancing process as to the rights of the

parties. lQ. The movant must present a substantial case on the merits and show that

the balance of the equitable factors weighs in favor of granting the stay. If the balance

of the equitable factors does not strongly favor the movant, then there must be a more

substantial showing of a likelihood of success on the merits. Id. In this case, balancing

the equities in order to determine whether a stay should be granted is not significantly

different than balancing the equities in order to determine whether the permanent

injunction should be granted. As set forth more fully throughout this Order, this Court

finds that the Defendants do not have a substantial likelihood of success on appeal, and

that the balance of equitable factors strongly favors the Plaintiff rather than the

Defendants. Consequently, the Defendants' request for a stay of the judgment pending

appeal should be denied.

IV. JUDGMENT

WHEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS

FOLLOWS:
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A. Defendant Effingham Retail 27, Inc., its officers, agents, servants, I~ssees,

successors and assigns, and all those acting in concert and participation with it,

including but not limited to Defendant Michelle Moore, hereby are permanently enjoined

from operating the adult bookstore and adult video store known as The Lion's Den, or

any other adult entertainment facility, at its current location, commonly known as 401

Frontage Road, in the Village of Montrose, Effingham County, Illinois, and legally

described as follows:

A part of the Northwest Fractional Quarter of Section 1, Township 8 North,
Range 7 East of the Third Principal Meridian more particularly described as
follows: Commencing at a point on the North line of the Northwest Fractional
Quarter of said Section 1,4823.6 feet Westerly of the Northeast corner of said
Section 1, being an iron pin; thence, South 89 (degrees) 40 (minutes) 38
(seconds) East assumed bearing along the North line of the Northwest Quarter
of said Section 1, a distance of 122.39 feet, to the PONT OF BEGINNING,
being an iron pin; thence, continuing South 89 (degrees) 40 (minutes) 38
(seconds) East along the North line of the Northwest Quarter of said Section 1,
a distance of 780.26 feet, to an iron pin; thence, South 20 (degrees) 03
(minutes) 00 (seconds) East to the Right-of-Way line of said F.A.1. Route 7, a
distance of 526.08 feet, to an iron pin; thence, South 87 (degrees) 49 (minutes)
22 (seconds) West along the Right-of-Way line of said F.A.1. Route 7, a distance
of 66.82 feet, to an iron pin; thence, North 27 (degrees) 16 (minutes) 26
(seconds) West, a distance of 185.23 feet, to the POINT OF BEGINNING,
(reference made to Plat of Survey dated August 7,2002 and made by Charles
A. Grunloh, P.L.S. No. 2516), situated in the County of Effingham and State
of Illinois;

which is less than 1,000 feet from the Village of Montrose Park and less than 1,000 feet

from the Montrose Cemetery, in violation of the requirements set forth in 65 ILCS 5/11-

5-1.5.

B. Defendant Real Estate located at 401 Frontage Road, in the Village of

Montrose, Effingham County, Illinois, which is legally described as follows:

A part of the Northwest Fractional Quarter of Section 1, Township 8 North,
Range 7 East of the Third Principal Meridian more particularly described as
follows: Commencing at a point on the North line of the Northwest Fractional
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Quarter of said Section 1, 4823.6 feet Westerly of the Northeast corner of said
Section 1, being an iron pin; thence, South 89 (degrees) 40 (minutes) 38 .
(seconds) East assumed bearing along the North line of the Northwest Quarter
of said Section 1, a distance of 122.39 feet, to the PONT OF BEGINNING,
being an iron pin; thence, continuing South 89 (degrees) 40 (minutes) 38
(seconds) East along the North line of the Northwest Quarter of said Section 1,
a distance of 780.26 feet, to an iron pin; thence, South 20 (degrees) 03
(minutes) 00 (seconds) East to the Right-of-Way line of said F.AI. Route 7, a
distance of 526.08 feet, to an iron pin; thence, South 87 (degrees) 49 (minutes)
22 (seconds) West along the Right-of-Way line of said F.AI. Route 7, a distance
of 66.82 feet, to an iron pin; thence, North 27 (degrees) 16 (minutes) 26
(seconds) West, a distance of 185.23 feet, to the POINT OF BEGINNING,
(reference made to Plat of Survey dated August 7,2002 and made by Charles
A Grunloh, P.L.S. No. 2516), situated in the County of Effingham and State
of Illinois;

and which is less than 1,000 feet from the Village of Montrose Park and less than 1,000

feet from the Montrose Cemetery, hereby is permanently enjoined from serving as the

location of the adult bookstore and video store known as The Lion's Den, or any other

adult entertainment facility, in violation of the requirements set forth in 65 ILCS 5/11-5-

1.5.

C. The Counterclaim, in its entirety, including both Count I and Count II, filed by

Defendant Effingham Retail 27, Inc., hereby is dismissed with prejudice.

D. Each party shall bear its own costs.

E. Defendants' motion for stay of judgment pending appeal hereby is denied.

ENTERED this 13th day of July, 2005

~~-
esJ:Edei,ASSOCiate Judge
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r-' 1 PRO C E E D I N G S,. I

2 THE COURT: Okay. Probably the best way to deal with

3 this, I'm going to go ahead and make my findings and, if I can,

4 state my conclusions. First of all, I'll adopt as findings of

5 fact all of the facts that are stated as stipulated facts and

6 admissions. I adopt those as findings of fact. Some of them

7 may not be relevant, but I don't think it hurts to include them

8 even though they're not relevant.

9 I'm going to work from the pretrial order because I think

10 I made it clear that I was going to decide the case on the

11 basis of what the parties agreed the contested issues of fact

12 were and the contested issues of law. Some of these I don't

13 consider to be relevant, but I'm going to deal with each one of

14 them. And I'm just going to go down the list. Does each of

15 you have your pretrial order in front of you?

16

17

18

MR. OLSON: Yes, Your Honor.

MR. KINSLEY: Yes.

THE COURT: I find on 1, that customers of Dreamer's

19 use residential streets in the Oak Crest Addition to access

20 Dreamer's. I find that to be a fact.

21 I find to be a fact that Log Cabin Video is another

22 sexually oriented business operated in the Oak Crest Addition.

23 Now, there was some talk that it doesn't do what it used to do,

24 but I had the impression that it was still a sexually oriented

25 business. Now, I'll hear from either side on that if you have

U.S. DISTRICT COURTCITY OF BROOKHAVEN, GA SOB REGS     002814



3

1 any dispute, but it seems to me like that's undisputed.

2 MR. KINSLEY: The only testimony, I think, directly

3 to that, Your Honor, was by the code enforcement officer; and

4 he said that he had not counted or made any sort of assessment

5 of the inventory or floor space, and that's the definition.

6 THE COURT: Well, I don't think it's a relevant issue

7 anyway. What's your

8 MR. KINSLEY: I agree. We have no objection if the

9 Court makes that finding.

10 THE COURT: I don't know why we're spending time on

11 it, so let's just cancel No.2.

12

13

14

MR. KINSLEY: That's fine.

THE COURT: Do you think it's relevant to something?

MR. OLSON: Your Honor, I do think it's relevant to

15 the extent that we're trying to address a problem of the

16 clustering of sexually oriented businesses.

17 THE COURT: Well, I had the impression from what I've

18 heard that it was a sexually oriented business.

19 Is that your recollection of the testimony?

20

21

22

MR. OLSON: That was the testimony from our witness.

THE COURT: Okay. Well, I find that to be a fact.

I find to be a fact that the City of Kennedale has

u
23 received complaints from residents regarding liter, noise, and

24 late night traffic through the residential neighborhoods in the

25 Oak Crest Addition. I haven't heard of many complaints, but
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1 I've heard that there were complaints. So I find that to be a

2 fact.

3 I find No. 4 to be a fact, that sexually explicit material

4 sold or distributed by Dreamer's and/or other take-home only

5 sexually oriented businesses are routinely discarded in the Oak

6 Crest Addition. I find that to be a fact.

7 I find to be a fact that residents of Oak Crest Addition

8 have found discarded sexually explicit materials on their

9 property.

10 On No.6, I find to be a fact that Dreamer's causes there

11 to be traffic in the residential neighborhood of Oak Crest

12 Addition during its operation from midnight until 8:00 o'clock

13 a.m. and from 12:00 o'clock midnight until 2:00 o'clock p.m.

14 In other words, there's more traffic there than there would be

15 if there wasn't a Dreamer's. But I'm not sure what your No.6

16 means, the contested issues of fact. It says that between

17 those hours sexually oriented businesses, including Dreamer's,

18 cause an increase in traffic. I don't know what that means,

19 "increase in traffic." So if I'm going to have to make a fact

20 finding on that, I need to understand exactly what it means.

21 Maybe you can tell me what is meant when it says

22 "increase." Increase over what? What do you understand your

23 agreed stipulated -- or contested issue of fact means?

24 MR. OLSON: The purpose of that is to show that

25 there's more traffic because of Dreamer's than the other
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1 businesses of being open during those hours than there would be

2 otherwise.

3 THE COURT: Well, I find that to be a fact.

4 I find to be a fact your No. 7 contested issue of fact,

5 that is, that sexually oriented businesses, including take-home

6 only businesses like Dreamer's, are causing adverse secondary

7 effects on surrounding properties in Kennedale.

8 No.8, I don't believe I have any evidence to base a

9 finding as to NO.8. Can you think of any evidence that bears

10 on that subject that's been offered?

11 MR. KINSLEY: Yes, Your Honor. We offered testimony

12 from Mr. Richards that -- Well, we stipulated to the

13 1800-dollar average amount from midnight to 8:00 a.m., and

14 Mr. Richards testified that that was about 20 percent of the

15 overall income.

16 THE COURT: I guess what I don't know is if people

17 couldn't go there from midnight until 8:00 o'clock, would they

18 be buying it at 9:00 o'clock the next morning?

19 MR. KINSLEY: Well, I think we offered some testimony

20 about that as well. That many of the customers that shop

21 during that time are shift workers and they would not be able

22 to come at the other times, although, I guess, there's no way

23 to totally know that unless the hours were enforced.

l) 24 THE COURT: Okay. Well, I cannot find that the

25 limited hours of operation - -
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1 MR. OLSON: Your Honor, we've got a negative in that

2 statement there. Our position on that is that you should find

3 that limiting the hours of operation will not substantially

4 interfere with their ability to sell.

5 THE COURT: Well, I can't find that. I just don't

6 have any evidence that would enable me to find that. So I

I simply can'tI'm not finding the opposite.7 can't find that.

8 find that.

9 Okay. Let's look at NO.9. I find that the primary goal

10 of Kennedale's Sexually Oriented Business Ordinance is to

11 eliminate the adverse effects that are caused by sexually

12 oriented businesses, including take-home only sexually oriented

13 businesses.

14 Okay. No. 10, I find that the hours of operation

15 restriction in Kennedale's Sexually Oriented Business Ordinance

16 advances the goal of affording neighbors peace and quiet, at

17 least during part of the day, preserving peace and tranquility

18 for citizens during the late evening hours. I find that. The

19 evidence, though, does not indicate that there -- I haven't

20 received significant evidence of lack of peace and noise, I

21 guess is what I'll say, but there is some evidence. And I

22 think it does, in fact, advance that goal.

23 Okay. No. 11, I find that on 11 I find that to be a fact,

24 the hours of operation restriction in Kennedale's Sexually

25 Oriented Business Ordinance diminishes traffic and noise --
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1 Well, let me back up. I can't find that it does that because

2 it never has been in operation, has it?

3

4

MR. OLSON: It has not.

THE COURT: So I can't find that.

5 On 10, I was making a finding as to what goal it advances.

6 I think I can make that finding, and did, even though it has

7 not been in operation. But I can't find the effect of it if it

8 never has been in operation. Do you agree with that,

9 Mr. Olson?

10 MR. OLSON: Yes, I do, Your Honor. The only finding

11 we would ask you to make is that it does advance those goals,

12 but you're right. The ordinance has not been enforced since it

13 was adopted.

14

15

16

THE COURT: Okay. So I can't find 11.

I can't find 12 since it's never been in operation.

I find 13. Actually, it has three different facts stated

17 in it, and I find all three of them. The restricted hours of

18 operation in Kennedale's Sexually Oriented Business Ordinance

19 fall within the period of time when crime is more likely to

20 occur. I find that to be a fact. Statistically, crime rates

21 increase at night. I find that to be a fact. An

L;

22 hours-of-operation restriction is an appropriate method to

23 reduce the crime-related secondary effects generated by

24 sexually oriented businesses, including take-home only sexually

25 oriented businesses. I find that to be a fact.
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1 What's the relevance of 14 to what we're doing here,

2 Mr. Olson?

3 MR. OLSON: Your Honor, it has no relevance at all if

4 you don't buy into their proposed finding that take-home only

5 sexually oriented businesses don't cause adverse effects.

6 THE COURT: Do you see any relevance to 14 in the

7 context of where we are now?

8 MR. KINSLEY: Only to the extent that the Fifth

9 Circuit in Encore Video said that cities have a heightened

10 requirement with respect to take-home only businesses and that

11 they do have to differentiate and they have to show that it's

12 not just sexually oriented businesses in general.

13 take-home only sexually oriented businesses.

It's

14 THE COURT: Well, from what I've heard I would find

15 that there's no major differences in the amount of crime caused

16 by those businesses that provide on-site entertainment and

17 those that provide only products for take-home use. I find

18 that based on the evidence I've heard. I suppose that I would

19 not have made such a finding before I heard the evidence,

20 because it surprised me a little bit. But that's what the

21 evidence is, and it's undisputed.

23 exact number, haven't you?

u

22

24

25

Okay. Let's go to 15. I think you've stipulated to an

MR. KINSLEY: Yes.

THE COURT: And so that's one of the facts I've
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1 already found since it's a stipulated fact, and that is that

2 Dreamer's averages $1,800 in sales per day during the midnight

3 to 8:00 o'clock a.m. shift.

4 MR. OLSON: Your Honor, for clarification, we did not

5 stipulate to the second sentence of No. 15.

6 THE COURT: Well, you stipulated to what I just said.

7 MR. OLSON: Yes, Your Honor.

8 THE COURT: Pardon?

9 MR. OLSON: Yes, Your Honor.

10 THE COURT: Well, do I need to deal with 15 in view

11 of that stipulation?

MR. KINSLEY: No.

MR. OLSON: I was just trying to get a clarification

THE COURT: Instead, I'm finding what you stipulated

MR. OLSON: Thank you.

I'm just ignoringI'm not finding 15.THE COURT:

12

13

14 on --

15

16 that.

17

18

19 to, which is what I said a moment ago.

20 I cannot find that Dreamer's has in place adequate

21 measures to reduce litter, traffic, and noise, No. 16.

22 Somebody help me on No. 17. Frankly, I haven't had a

23 chance to read all of the -- We're talking about Exhibits 14

24 through 21?

25 MR. KINSLEY: Yes. And I believe there was testimony
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1 from the city manager, David Miller, that they do not

2 distinguish between take-home only businesses and on-site. And

3 Ms. Cooper also described them in that manner, Your Honor.

4 MR. OLSON: I disagree with the testimony.

5 Mr. Miller testified that it had been a while since he read

6 them. Ms. Cooper, I believe, testified that as to some of

7 those studies they did address book stores. They didn't

8 specifically address whether those book stores were take-home

9 only or not, but they did address book stores and that's the

10 basis--

11 THE COURT: Well, I can't find 17. And I'm not sure

(
12 it's really that important because they certainly considered

13 factors that would cause them to reasonably believe certain

14 things without having that specific information in those

15 studies.

16 No. 18, let's see, the survey of Tarrant County Real

17 Estate Appraisers conducted by the City of Kennedale did not

18 follow accepted norms for surveys, including a control group,

19 limits on sampling error, closed-ended questions, and the like.

20 I haven't heard any evidence that it did include any of those

21 things. Do you agree with that?

22 MR. OLSON: I agree with that, that statement.

23 THE COURT: But I haven't heard any evidence that

l) 24 those are the accepted norms.

25 MS. KINSLEY: Your Honor, I believe that we submitted
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1 a summary of the deposition of April Virnig that would have

2 addressed these specific - -

3 THE COURT: Well, that wasn't offered in evidence.

4 MR. KINSLEY: We submitted the summary with the

5 pretrial

6 THE COURT: Well, I've got all sorts of things that

7 people have submitted, but we only consider what's offered in

8 evidence.

11

9 MR. KINSLEY: Well, to the extent that that was not

10 in evidence, I move to have it in evidence.

11 summary that we've reached.

It's an agreed

12 THE COURT: Okay. Do you mind if she reopens and

13 offers that summary? She apparently misunderstood the rule.

14 She thought that filing something is sufficient to make it

15 evidence, apparently.

16

17

18

MR. OLSON: Your Honor, I will not object to that.

THE COURT: Okay. Well, let me find that summary.

MR. KINSLEY: It is attached to my combined witness

19 list, exhibit list, and deposition summary.

20

21

22

THE COURT: Okay. Let me find it.

(Brief pause.)

THE COURT: Okay. I'm looking at the summary and I

23 don't see that there is anything that would define what the

24 accepted norms are for surveys, so on.

25 where that is in the summary?

Can you point to me
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1 MR. KINSLEY: It's not in the summary. But then I

12

2 would ask, Your Honor, to make a finding that it did not do

3 these things without specifying that they are the accepted

4 norms, if we can just delete "accepted norms."

5 THE COURT: Okay. My question is: Can I make the

6 finding? I can't make the finding because there's no evidence

7 as to what the accepted norms are.

8 MR. KINSLEY: Not specifically as it's written, but I

9 would ask the Court to delete the words

10

11

12

THE COURT: Well, I'm --

MR. KINSLEY: -- "accepted norms for surveys."

THE COURT: I'm going down and finding or not finding

13 the facts that y'all have specified to be the contested issues

14 of fact, and I cannot find 18.

15 (Court confers with law clerk.)

16 THE COURT: His question was, are we now considering

17 the summary as an exhibit; and I'm not considering the summary

18 as an exhibit but I am considering it as evidence, as part of

19 the record. It doesn't have to be in the record beyond being

20 an attachment to the combined witness list.

21 Okay. I cannot find No. 19, that is, that take-home only

22 sexually oriented businesses like Dreamer's do not cause

24 and I do find the opposite of that, and that is I find that

25 take-home sexually oriented businesses like Dreamer's do cause

u
23 negative secondary effects. I can find the opposite of that,
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1 negative secondary effects.

2 Now, those are the only things that y'all have specified

3 as contested issues of fact. I think what you have under the

4 contested issues of law are another series of contested issues

5 of fact, as I look at them. The first one under contested

6 issues of law is whether sexually oriented businesses,

7 including take-home only sexually oriented businesses,

8 adversely affect surrounding properties. That sounds like a

9 fact issue to me. Do y'all want me to treat those as fact

10 issues and go ahead and make findings on them? What's your

11 view on that?

12 MR. KINSLEY: Yes, Your Honor, I think everything

13 that's listed is an issue that needs to be addressed.

14

15

THE COURT: What's your view on that?

MR. OLSON: I would like for you to make a finding on

16 the issues.

17 THE COURT: Okay. Well, I think you've included

18 under contested issues of law what are really fact issues. And

19 I find that sexually oriented businesses, including take-home

20 only sexually oriented businesses affect surrounding

21 properties.

22 No.2, since this is an issue that is in your favor if I

u
23 were to find it as a fact, tell me what evidence supports it,

24 Mr. Olson, No.2.

25 MR. OLSON: If you find it as a fact, it would be the
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1 testimony of the city manager that that information was

2 conveyed to the City Council in connection with the adoption of

3 this ordinance. As a contested issue of law, it's the cases

4 that we have briefed to you.

5 THE COURT: Okay. My question is: What is the "used

6 by other entities"? What have I heard that other entities used

7 that for that purpose?

8 MR. OLSON: You have heard testimony from our expert

9 witnesses about their studies and recommendations they have

10 made.

11 THE COURT: What testimony have I heard that limiting

12 hours of operation of sexually oriented businesses is a method

13 that has been successfully used by other entities? Have I

14 heard anything to that effect? I haven't seen it. I mean, I

15 can't recall it.

16 MR. OLSON: I believe the only testimony was from the

17 city manager that that information was conveyed to the City

18 Council and that was the basis for their decision that other

19 entities had successfully done this.

20 THE COURT: I can't find that. I can't find No.2.

21 I'm not finding the opposite. I simply can't find the fact as

22 stated in No.2.

23 No.3, I find that the City Council of the City of

24 Kennedale could have reasonably believed that the hours of

25 operation restriction in its Sexually Oriented Business
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1 Ordinance advances the following goals: affording neighbors

2 peace and quiet, at least during part of the day, preserving

3 peace and tranquility for citizens during the late evening

4 hours; diminishing noise and the presence of discarded sexually

5 oriented material on residential lawns that sexually oriented

6 businesses cause because patrons are more likely to discard

7 sexually oriented materials on residential lawns during the

8 cover of night than during the openness of broad daylight;

9 reducing noise, late-night traffic, and crime in general in the

10 vicinity of the sexually oriented businesses. In other words,

11 I find everything in the statement that you have as No.3 on

12 page 7 except I cannot make a finding on the trespassing.

13 Okay. Going to No.4, I find that Kennedale's Sexually

14 Oriented Business Ordinance is a content-neutral time, place,

15 and manner restriction that is designed to combat the

16 undesirable secondary effects of sexually oriented businesses.

17 And I find that the ordinance is narrowly tailored and furthers

18 a substantial governmental interest and leaves open ample

19 alternative avenues for communication.

20 Okay. Going to No.5. I think that's become a moot

21 issue. I think NO.6 has become a moot issue.

u

22 No.7, the way No.7 is worded, I find that the city has a

23 substantial governmental interest in requiring Dreamer's to

24 close at certain hours even though it offers no on-premises

25 entertainment. That's not the way No.7 is worded, but that's
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1 the finding I'm making.

2 I think 8 is moot in view of what I've said.

3 I find on No.9, I find that the hours of operation

4 provision is content-neutral. And I guess that's a conclusion

5 more than a finding, and I make that conclusion.

6 Going to No. 10, I conclude that Section 11-203.1 leaves

7 open ample alternative avenues of communication.

S I find that No. 11 is moot under the circumstances.

9 Twelve, I find moot under the circumstances.

10 No. 13, I certainly can't find that survey was

11 scientifically reliable. I don't have any information that

12 it's scientifically reliable, but I don't know whether it's

13 scientifically unreliable. It's a nonentity as far as I'm

14 concerned. It didn't prove anything one way or the other. And

15 No. 14, I find the same thing.

16 And, of course, y'all agreed on certain issues, and I'll

17 accept those agreements. I'm talking about the agreed issues

18 of law.

19 Now, is there any other fact that I need to make a finding

20 on? I made a finding on every fact that y'all have specified

21 in the pretrial order as either a contested issue of fact or a

22 contested issue of law.

23 Can you think of any others I need to make a finding on?

24

25

MR. KINSLEY: No, Your Honor.

THE COURT: Do you?
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2

MR. OLSON: No, Your Honor.

THE COURT: Okay. Well, I'm denying the plaintiff

17

3 the relief the plaintiff is seeking. Weill enter -- I donlt

4 think there's any kind of counter claims by the city, is there?

5

6

MR. OLSON: No, there's not, Your Honor.

THE COURT: So we'll enter a judgment denying the

7 plaintiff the relief the plaintiff is seeking.

8

9

10

Okay. The attorneys are excused.

MR. OLSON: Thank you, Your Honor.

THE COURT: Let me give all of these -- Where are the

11 originals of the exhibits?

12

13 Honor.

14

MS. VIRNIG: Up there on the witnesses stand, Your

THE COURT: Let's be sure we have all of them.

15 William will work with you. We want to be sure we have all the

16 exhibits, and I'm going to give you back my copies.

17

18

19

20

21

22

23

U 24

25

MS. VIRNIG: Certainly.

(Proceedings concluded, 4:19 a.m.)
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267 Ga. 683
Supreme Court of Georgia.

GOLDRUSH II et al.
v.

CITY OF MARIETTA et al.
VARSALONA'S ITALIAN

RESTAURANT d/b/a Boomer's et al.
v.

CITY OF MARIETTA et al.
TUDOR d/b/a Cyprus Lounge

v.
CITY OF MARIETTA et al.

Nos. S96A1494, S96A1496 and
S96A1497.  | March 17, 1997.  |
Reconsideration Denied April 3, 1997.

Establishment owners filed declaratory judgment actions
against city to prevent enforcement of new ordinance
prohibiting them from obtaining liquor license and adult
entertainment license for same establishment. After cases
were consolidated, city moved for summary judgment. The
Superior Court, Cobb County, James G. Bodiford, J., granted
motion, and establishment owners appealed. The Supreme
Court, Benham, C.J., held that: (1) amendment to Georgia
Constitution authorizing local government regulation of
alcohol and nudity was not, itself, unconstitutional; (2)
ordinance did not violate free speech protections; and (3)
owners did not have property interest in annual renewal of
licenses.

Affirmed.

Sears, J., dissented and filed opinion.
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Opinion

*683  BENHAM, Chief Justice.

Appellants are establishments which provide adult
entertainment and are located within the City of Marietta.
For several years, each establishment has applied for and
received annual licenses issued by the City authorizing
the businesses to provide adult entertainment and to serve

alcoholic beverages. 1  In January 1995, acting pursuant to
the authority granted by a 1994 amendment to the Georgia
Constitution, the Marietta City Council passed an amendment
to the city's adult entertainment ordinance which amendment
provided that a liquor license would not be issued for a
location at which was performed entertainment that required
the issuance of an adult entertainment license. In effect,
the amended adult entertainment **351  ordinance banned
alcohol in adult entertainment establishments by requiring
an applicant to choose between obtaining a liquor license
or obtaining a license to provide adult entertainment. The
amended ordinance also provided that licenses previously
granted would not be subject to the amendment until
December 31, 1995, “at which time all licensees within the
City of Marietta shall be subject to this provision, including
those licensees licensed before the effective date hereof.”

1 Cyprus Lounge had adult entertainment and liquor

licenses for 1992, 1993, 1994, and 1995; Boomer's had

the necessary permits for 1991, 1992, 1993, 1994, and

1995, and Goldrush II for 1993, 1994, and 1995.

Following passage of the 1995 amendment to the city's
adult entertainment ordinance, each of the appellants
filed a separate action against the city, its council
members, and its mayor, seeking a declaratory judgment
on the constitutionality of certain provisions of Marietta's
ordinances; injunctive relief against enforcement of the
ordinances; and damages. Appellant Cyprus Lounge also
sought a writ of mandamus requiring the city to issue to it
adult entertainment and liquor licenses for 1996. The trial
court consolidated the three cases and, after an extended
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hearing, granted summary judgment *684  to the defendants
and denied injunctive relief to the plaintiffs. Each of the
businesses and the person to whom the adult entertainment
and liquor licenses were issued appealed the trial court's
judgment to this Court, and we have consolidated the three

appeals. 2

2 According to the trial court's order, the parties agreed

in December 1995 that the businesses could continue to

serve alcohol and provide adult entertainment pending

resolution of appeals filed in this court.

[1]  1. The 1995 Marietta ordinance amendment was enacted
following the ratification of an amendment to the Georgia
Constitution which is now embodied in Article III, Section
VI, Paragraph VII. The constitutional amendment gives the
State of Georgia “full and complete authority to regulate
alcoholic beverages and to regulate, restrict, or prohibit
activities involving alcoholic beverages[,]” including the
regulatory authority given the States by the Twenty-first
Amendment to the U.S. Constitution. The constitutional
amendment goes on to delegate this regulatory authority to
the counties and municipalities of Georgia “for the purpose of
regulating, restricting, or prohibiting the exhibition of nudity,
partial nudity, or depictions of nudity in connection with the
sale or consumption of alcoholic beverages....” Before the
trial court, as well as on appeal, appellant Boomer's contends
that the constitutional amendment is a fatally overbroad
unconstitutional infringement upon the freedom of expression
guaranteed by the First Amendment to the U.S. Constitution.

[2]  The constitutional amendment's authorization to the
State to “regulate, restrict, or prohibit activities involving
alcoholic beverages” and its delegation of regulatory
authority to local governments to regulate, restrict, or prohibit
nudity, partial nudity, or depictions of nudity, without regard
to whether the activity limited or the nudity proscribed is
constitutionally protected, run counter to the holdings in
Harris v. Entertainment Systems, 259 Ga. 701, 386 S.E.2d
140 (1989), and Pel Asso v. Joseph, 262 Ga. 904, 427 S.E.2d
264 (1993). In those cases, this court found a statute and an
ordinance overbroad because one went beyond “prohibiting
nude dancing in bars” and the other applied to mainstream
performance houses and private conduct as well as barroom
nude dancing. Despite the appearance of similar overbreadth
in the 1994 constitutional amendment, we decline to brand
the constitutional amendment as unconstitutionally overbroad
because we perceive a fundamental distinction between it and
the statute and ordinance which were found lacking in Harris
and Pel Asso: the constitutional amendment is not a self-

executing amendment, but requires the passage of legislation
to give it effect.

“A constitutional provision may be
said to be self-executing *685  if it
supplies a sufficient rule by means of
which the right given may be enjoyed
and protected or the duty imposed
may be enforced; and it is not self-
executing when it merely indicates
principles, without laying down rules
by means of which those principles
may be given the force of law.”

Davis v. Burke, 179 U.S. 399, 403, 21 S.Ct. 210, 212, 45 L.Ed.
249 (1900), quoting Cooley, Constitutional Limitations. The
constitutional amendment at issue here is not self-executing
because it “merely indicates a line **352  of policy or
principle without supplying the means by which such policy
or principle are to be carried into effect,” and because “it
appears from the language that subsequent legislation was
contemplated to carry it into effect.” 16 C.J.S., Constitutional
Law, § 46. The 1994 constitutional amendment “clearly
anticipates” the enactment of legislation by the General
Assembly or a local governing body to implement the
principles set forth in the amendment. Cox v. French, 277
Ark. 134, 640 S.W.2d 786 (1982). See J.W.A. v. State of
Georgia, 233 Ga. 683, 212 S.E.2d 849 (1975). Because
implementation of the constitutional amendment requires
legislative enactment, the constitutional amendment is not
effective until the legislation is passed. State v. Pendergrass,
63 Haw. 633, 633 P.2d 1113 (1981). See also DeKalb
County v. Allstate Beer, 229 Ga. 483(2), 192 S.E.2d 342
(1972). Consequently, while the wording of the constitutional
amendment authorizes enactment of local legislation that
would be condemned as overbroad, it is the language of the
enacted local legislation, not the constitutional amendment,
which must be examined for overbreadth. That being
so, we decline to declare the constitutional amendment
unconstitutionally overbroad.

[3]  2(a). Appellant Varsalona asserts that the 1994
constitutional amendment violates the Georgia constitutional
provision prohibiting the presentation to voters of a proposed
constitutional amendment containing more than one subject
matter. 1983 Ga. Const., Art. X, Sec. I, Par. II.

[4]  “The test of whether ... a constitutional amendment
violates the multiple subject matter rule is whether all of
the parts of ... the constitutional amendment are germane to
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the accomplishment of a single objective. [Cit.]” Carter v.
Burson, 230 Ga. 511(3), 198 S.E.2d 151 (1973). See also
Sears v. State, 232 Ga. 547(5), 208 S.E.2d 93 (1974). It is
apparent that the general purpose of the amendment is the
regulation of alcoholic beverages. Because the portion of
the amendment delegating to local governmental units the
authority to regulate the exhibition of nudity in connection
with the sale of alcoholic beverages is germane to the
general subject of the regulation of alcoholic beverages, the
amendment does not violate the prohibition against multiple
subject matters.

[5]  *686  (b) Varsalona also contends that the wording

of the ballot 3  concerning the constitutional amendment
deceived the voters of Georgia, resulting in a violation of the
due process guarantees of the Fourteenth Amendment to the
U.S. Constitution. We disagree.

3 The ballot read as follows:

Shall the Constitution of the State of Georgia be

amended so that alcoholic beverages and activities

involving nudity and alcoholic beverages, such as in

nude dance clubs, may be regulated, restricted, or

prohibited by counties and municipalities and so that

the state shall have full and complete authority to

regulate alcoholic beverages under the powers granted

by the Twenty-First Amendment to the United States

Constitution?

[6]  “[T]his court ... [conducts] only a minimal review of
ballot language if the state followed all of the constitutionally
and statutorily required procedures for amending the
constitution....” Donaldson v. Dept. of Transportation, 262
Ga. 49, 51, 414 S.E.2d 638 (1992). There is no contention in
the case at bar that the prescribed amendment procedure was
not followed. “The only limitation on the General Assembly
in drafting ballot language is that the language be adequate
to enable the voters to ascertain which amendment they
are voting on. [Cit.].” Id. See also Burton v. Georgia, 953
F.2d 1266, 1269 (11th Cir.1992) (“As long as citizens are
afforded reasonable opportunity to examine the full text of
the proposed amendment, ... substantive due process requires
no more than that the voter not be deceived [by the ballot
language] about what amendment is at issue.”) We conclude
that the language used on the ballot is not susceptible to
appellant's attack for it clearly enabled the voters to ascertain
what amendment they were voting on.

3. Since the constitutional amendment which authorized the
passage of the 1995 amendment to Marietta's ordinance

has withstood Boomer's constitutional attack, we next focus
our attention on the analytical approach to be taken with
regard to the amended ordinance in light of the passage
of the constitutional amendment. In **353  Harris v.
Entertainment Systems, 259 Ga. 701(1b), 386 S.E.2d 140,
supra, this Court concluded that the State's exercise of its
police power, as far as nude dancing is concerned, was limited
by Georgia's constitutional guaranty of free expression,
and scrutinized the statute which impinged upon protected
expression under the state constitution's free speech clause,
Article I, Section I, Paragraph V. See Paramount Pictures
Corp. v. Busbee, 250 Ga. 252, 297 S.E.2d 250 (1982). The
Court took that approach after conceding the possibility
that passage of the Twenty-first Amendment to the federal
constitution restored to the State police power otherwise
limited by the First Amendment, but noting that the freedom
of expression protected by the state constitution had not been
similarly limited by ratification of a state constitutional *687

amendment equivalent to the Twenty-first Amendment. 4   Id.
See also Chambers v. Peach County, 266 Ga. 318(n.2), 467
S.E.2d 519 (1996); Pel Asso v. Joseph, supra, 262 Ga. 904,
905 n. 1, 427 S.E.2d 264; Gravely v. Bacon, 263 Ga. 203,
208, 429 S.E.2d 663 (1993) (Hunt, P.J., concurring). But
see Illusions on Peachtree Street v. Young, 257 Ga. 142(3),
356 S.E.2d 510 (1987), where this court, faced with a First
Amendment challenge to a city ordinance, relied on the
broad power to regulate alcohol it said had been given local
governments by the Twenty-first Amendment; and Jackson v.
Three Aces, 249 Ga. 395, 396, 291 S.E.2d 522 (1982), where
this court stated that the Twenty-first Amendment vested state
and local governments with “broad, sweeping authority to
refuse to license the sale of liquor in establishments in which
even non-obscene naked dancing is performed. [Cit.]”

4 Georgia is not alone in using its state constitutional

guaranty of freedom of expression, unburdened

by a “mini-Twenty-first Amendment,” to find

unconstitutional a statute or ordinance proscribing nude

dancing in establishments with liquor licenses. See

Mickens v. City of Kodiak, 640 P.2d 818 (Alaska

1982); Bellanca v. N.Y State Liquor Authority, 54

N.Y.2d 228, 445 N.Y.S.2d 87, 429 N.E.2d 765 (1981);

Commonwealth v. Sees, 374 Mass. 532, 373 N.E.2d

1151 (1978); Cleveland's P.M. on the Boardwalk v.

Ohio Liquor Control Comm., 1997 WL 25522, 1997

Ohio App. LEXIS 231 (Jan. 23, 1997); Sekne v. City

of Portland, 81 Or.App. 630, 726 P.2d 959 (1986).

Cf. Knudtson v. City of Coates, 519 N.W.2d 166

(Minn.1994) (where the Minnesota Supreme Court, after

noting that the Minnesota Constitution did not contain
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a provision equivalent to the Twenty-first Amendment,

found the ordinance in question did not violate the state

constitution's free speech guaranty because it was a

reasonable exercise of police power only incidentally

controlling free speech); City of Billings v. Laedeke,

247 Mont. 151, 805 P.2d 1348 (1991) (where the

Montana Supreme Court noted the absence from its state

constitution of a Twenty-first Amendment equivalent

and then determined that Montana's free speech guaranty

was co-extensive with the First Amendment).

Believing the passage of the 1994 constitutional amendment
to have provided the Georgia Constitution with its equivalent

of the Twenty-first Amendment to the U.S. Constitution 5

and relying on U.S. Supreme Court case law, the trial
court concluded that Marietta's amended ordinance should be
analyzed under the principles of the Twenty-first Amendment
rather than the First Amendment. Faced, however, with a
dearth of Georgia case law examining a local ordinance
enacted after the 1994 constitutional amendment, the trial
court relied on pre-amendment case law and applied Georgia's
free expression analysis, the Paramount Pictures test, to
the amended ordinance. See Paramount Pictures v. Busbee,
supra, 250 Ga. 252, 297 S.E.2d 250. We conclude that, under
recent case law from the U.S. Supreme Court, the trial court
was in error when it determined that passage of the 1994
constitutional amendment required analysis of the Marietta
ordinance under the Twenty-first Amendment. However, as
will be *688  seen, the trial court's use of the applicable
Paramount Pictures test rendered the error harmless.

5 The Twenty-first Amendment to the U.S. Constitution

did two things: it repealed the Eighteenth Amendment

which totally prohibited the manufacture, sale, or

transportation of intoxicating liquors within the United

States and its territories, and it “delegated to the several

States the power to prohibit commerce in, or the use

of, alcoholic beverages.”  44 Liquormart, Inc. v. Rhode

Island, 517 U.S. 484, 116 S.Ct. 1495, 134 L.Ed.2d 711

(1996).

It is easy to see why the trial court believed that freedom of
expression had been supplanted by the authority delegated
to the States by the Twenty-first Amendment and by
the authority delegated by the State of Georgia to local
governments in the 1994 constitutional amendment. In
**354  California v. LaRue, 409 U.S. 109, 118, 93 S.Ct.

390, 397, 34 L.Ed.2d 342 (1972), the U.S. Supreme Court
concluded an opinion in which it held that California's
regulations prohibiting certain sexual performances and
the dispensation of liquor were not violative of the First

Amendment by stating that, “[g]iven the added presumption
in favor of the validity of the state regulation in this area that
the Twenty-first Amendment requires,” it could not hold the
state regulations facially invalid under the U.S. Constitution.
In Doran v. Salem Inn, 422 U.S. 922, 932-33, 95 S.Ct. 2561,
2568-69, 45 L.Ed.2d 648 (1975), the Court, summarizing
its LaRue construction of the Twenty-first Amendment,
stated that “the broad powers of the States to regulate the
sale of liquor, conferred by the Twenty-first Amendment,
outweighed any First Amendment interest in nude dancing
and that a State could therefore ban such dancing as a part of
its liquor license program.” See also City of Newport, Ky. v.
Iacobucci, 479 U.S. 92, 95, 107 S.Ct. 383, 385, 93 L.Ed.2d
334 (1986). In N.Y.State Liquor Authority v. Bellanca, 452
U.S. 714, 717, 101 S.Ct. 2599, 2601, 69 L.Ed.2d 357 (1981),
the Court held that the State's power under the Twenty-first
Amendment to ban the sale of alcohol entirely “includes the
lesser power to ban the sale of liquor on premises where
topless dancing occurs.” Although the U.S. Supreme Court
has repeatedly noted that the Twenty-first Amendment does
not qualify individual rights protected by the Bill of Rights
(Craig v. Boren, 429 U.S. 190, 97 S.Ct. 451, 50 L.Ed.2d 397
(1976)) or override any other relevant constitutional provision
(California v. LaRue, supra, 409 U.S. at 120, 93 S.Ct. at 398
(Stewart, J., concurring) ), the Court's statements in LaRue,
Doran, Bellanca, and Iacobucci became the basis for rulings
by state appellate courts which upheld a statute or ordinance
banning non-obscene nude dancing in a location with a liquor

license. 6  See State v. Larson, 653 So.2d 1158 (La.1995);
Proctor v. County of Penobscot, 651 A.2d 355 (Me.1994);
City of Billings v. Laedeke, supra, 247 Mont. 151, 805 P.2d
1348; Misleh v. State, 799 P.2d 631 (Okla.Cr.1990); State
of Idaho v. Pierandozzi, 117 Idaho 1, 784 P.2d 331 (1989);
Morris v. Mun. Ct. for San Jose-Milpitas, 32 Cal.3d 553, 186
Cal.Rptr. 494, 652 P.2d 51 (1982); Nall v. Baca, 95 N.M.
783, 626 P.2d 1280 (1980); Barmat *689  v. Robertson, 125
Ariz. 514, 611 P.2d 101 (App.1980). As was noted earlier,
this court also saw the power of the Twenty-first Amendment
as a means by which expression might be controlled. See
Illusions, supra, 257 Ga. 142, 356 S.E.2d 510; Three Aces,
supra, 249 Ga. 395, 291 S.E.2d 522.

6 An entertainment program may not be prohibited solely

because it contains nudity. Schad v. Borough of Mount

Ephraim, 452 U.S. 61, 67, 101 S.Ct. 2176, 2181-82,

68 L.Ed.2d 671 (1981). The “customary ‘barroom’ type

of nude dancing” may involve expression minimally

protected by the First Amendment. Doran v. Salem Inn,

supra, 422 U.S. at 932, 95 S.Ct. at 2568.
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This long-used rationale has been called into question by
the Supreme Court's recent disavowal of the reasoning in
LaRue “insofar as it relied on the Twenty-first Amendment.”
44 Liquormart v. Rhode Island, supra, 517 U.S. 484, 116
S.Ct. 1495, 134 L.Ed.2d 711 (1996). In 44 Liquormart, the
Supreme Court explained that the Twenty-first Amendment
“limits the effect of the dormant Commerce Clause on
a State's regulatory power over the delivery or use of
intoxicating beverages within its border, [but] ... ‘does not
license the States to ignore their obligations under other
provisions of the Constitution.’ [Cit.].” Id., 517 U.S. at
----, 116 S.Ct. at 1514. The Court noted that each State
has ample power “[e]ntirely apart from the Twenty-first
Amendment,” i.e., the police power, to prohibit the sale of
alcoholic beverages in inappropriate locations, and that the
LaRue decision would have reached the same result had the
Court relied exclusively on the State's exercise of its police
power instead of buttressing it with the regulatory authority
provided by the Twenty-first Amendment. In conclusion,
the Supreme Court expressly held that “the Twenty-first
Amendment does not qualify the constitutional prohibition
against laws abridging the freedom of speech embodied in the
First Amendment.” Thus, “the suggestion in [LaRue, Doran,
Bellanca, and Iacobucci ] that the Twenty-first Amendment
was a font of some sort of ‘super authority’ above and beyond
the considerable police powers retained by the States and
which trumped the First Amendment when liquor regulation
was at issue was clearly rejected in 44 Liquormart.” **355
J & B SocialClub # 1 v. City of Mobile, --- F.Supp.---- [1996
WL 866644] (Oct. 2, 1996 S.D.Ala.).

[7]  It is now clear that Georgia's ratification of a
“mini-Twenty-first Amendment” to the state constitution
provided the means by which the State delegated to

local government its authority to regulate alcohol 7 , but
its passage does not affect the analysis to be given a
*690  statute or ordinance which allegedly impinges upon

the constitutionally-guaranteed right of free speech and
expression. Thus, application of our tripartite Paramount
Pictures test or the First Amendment analytical framework
from which it is derived remains appropriate for content-

neutral legislation. 8

7 The States may delegate the broad power given them by

the Twenty-first Amendment “as they see fit.” City of

Newport, Ky. v. Iacobucci, supra, 479 U.S. at 96, 107

S.Ct. at 385. A State's failure to delegate its Twenty-

first Amendment authority to local governments within

the State has resulted in a local ordinance being found

unconstitutional. See Connor v. Town of Hilton Head

Island, 314 S.C. 251, 442 S.E.2d 608 (1994). Cf. Krueger

v. City of Pensacola, 759 F.2d 851, 854 (11th Cir.1985),

where the 11th U.S. Circuit Court of Appeals held that

Florida's failure to delegate its Twenty-first Amendment

regulatory authority to local governments required the

city to justify its ordinance under “a stricter standard

typically used to review an infringement on a protected

liberty interest justified solely under the government's

police power.”

8 The Paramount Pictures three-pronged study of statutes

and ordinances to determine whether the free expression

guaranty of the Georgia Constitution has been violated is

derived from the analytical framework applied by federal

courts when measuring legislative enactments against the

First Amendment of the U.S. Constitution. Paramount

Pictures, supra, 250 Ga. at 255, n. 5, 297 S.E.2d 250.

[8]  [9]  [10]  [11]  [12]  4. Marietta's ordinance
amendment is “content-neutral” legislation if it is “justified
without reference to the content of the regulated speech.
[Cit.]” Chambers v. Peach County, supra, 266 Ga. at 319,
467 S.E.2d 519. When adult entertainment establishments
are involved, the “regulated speech” is the constitutionally-
protected expressive conduct of nude dancing. Harris v.
Entertainment Systems, supra, 259 Ga. 701, 386 S.E.2d 140.
The principal inquiry in determining whether a legislative act
is content-neutral is “whether the government has adopted
a regulation of speech because of disagreement with the
message it conveys. [Cit.] The government's purpose is the
controlling consideration. A regulation that serves purposes
unrelated to the content of expression is deemed neutral, even
if it has an incidental effect on some speakers or messages
but not others. [Cit].” Ward v. Rock Against Racism, 491
U.S. 781, 791, 109 S.Ct. 2746, 2754, 105 L.Ed.2d 661

(1989). 9  An ordinance designed to combat the undesirable
secondary effects of sexually explicit businesses is content-
neutral. City of Renton v. Playtime Theatres, 475 U.S. 41,
49, 106 S.Ct. 925, 929-30, 89 L.Ed.2d 29 (1986); Chambers
v. Peach County, supra, 266 Ga. at 319, 467 S.E.2d 519.
See also Harris v. Entertainment Systems, supra, 259 Ga. at
703, 386 S.E.2d 140. Before enacting an ordinance to combat
undesirable secondary effects, a legislative body is required
to consider specific evidence of the undesirable secondary
effects that it reasonably believes relevant to the problems it
seeks to address by passing the ordinance. Chambers v. Peach
County, supra, 266 Ga. at 321, 467 S.E.2d 519.

9 As Ward makes clear, determining whether legislation

is content-neutral depends upon the governing body's
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purpose in passing the legislation. Accordingly, the

content of the legislation, i.e., the regulation of adult

entertainment establishments, does not control whether

the legislation is content-neutral. This court's statement

in Club Southern Burlesque v. City of Carrollton,

265 Ga. 528(1), 457 S.E.2d 816 (1995), rejecting

the club's contention that the ordinance regulating

adult entertainment establishments was not content-

neutral, should not be read as a holding that all

ordinances regulating adult entertainment establishments

are content-neutral. As noted in Club Southern, the

Paramount Pictures standard of review is used only

when the questioned legislation is found to be content-

neutral, and the use of the Paramount Pictures test in

two earlier cases reviewing ordinances nearly identical

to the ordinance being reviewed in Club Southern led to

the conclusion that the Club Southern ordinance was also

content-neutral.

[13]  The preamble to the amending ordinance passed by
the Marietta *691  City Council stated that the city council's
enactment of the amendment was based on the experiences
of other urban counties and municipalities **356  believed
to be relevant to Marietta's problems, and a review of a
Marietta police report concerning criminal activity around the
three existing clubs offering adult entertainment and alcohol.
The preamble also contained the city council's finding
that “public nudity (either partial or total) under certain
circumstances, particularly circumstances related to the sale
and consumption of alcoholic beverages and so-called nude
bars or establishments offering so-called nude entertainment
or adult entertainment begets criminal activity and tends
to create undesirable community conditions.” The preamble
listed as “undesirable community conditions identified with
nudity and alcohol” the depression of property values in
the surrounding neighborhood, the increased expenditure
for law enforcement, the increased burden on the judicial
system due to increased criminal behavior, and acceleration
of community blight caused by the concentration of such
establishments in particular areas. The transcript of the
city council meeting at which the ordinance amendment
was discussed and passed reflects that citizens and elected
representatives voiced concern about property values and the
need to close nude dancing establishments. The transcript also
shows that council members considered studies from other
cities which showed a correlation between the presence of
adult entertainment and an increase in crime. The city's chief
of police appeared at the council meeting and stated that the
rate of calls for police service was slightly higher in the area
surrounding the three licensees than at other establishments
serving alcohol. He acknowledged that his statistics reflected

calls for police service made from the areas studied, and
that each call did not reflect the commission of a crime. In
affidavits executed after the lawsuits at bar were filed, each
of the council members who voted in favor of the ordinance
amendment swore that he/she relied upon the testimony and
evidence presented at the city council meeting at which the
ordinance amendment was passed, including the studies from
other cities. Each council member averred that the studies
were “relevant to the City of Marietta, the problems faced
by the City of Marietta and the problems addressed by the
Ordinance.”

[14]  [15]  Appellants Tudor and Cyprus Lounge assert
that the trial court's finding, implicit in its application
of the Paramount Pictures test, that the ordinance was
content-neutral was erroneous in light of evidence that the
mayor and several council members expressed a desire in
published reports to eliminate nude dancing establishments
from Marietta. “ ‘[O]nly the clearest proof could suffice to
establish the unconstitutionality of a statute’ on the ground
that ‘a punitive purpose in fact lay behind the statute.’ ”
Ambassador Books & Video *692  v. Little, Rock, Ark., 20
F.3d 858, 863 (8th Cir.1994), quoting Flemming v. Nestor,
363 U.S. 603, 617, 80 S.Ct. 1367, 1376, 4 L.Ed.2d 1435
(1960). Judicial inquiry into legislative motives or purposes
is a “hazardous matter,” for what motivates one legislator
to make a comment about a law is not necessarily what
motivates fellow legislators to enact the law. United States
v. O'Brien, 391 U.S. 367, 383, 88 S.Ct. 1673, 1682-83, 20
L.Ed.2d 672 (1968). If it is established that the “predominate
intent” of the enacted legislation was to combat or avoid
pernicious secondary effects, then the legislation is deemed to
be content-neutral. See City of Renton v. Playtime Theatres,
supra, 475 U.S. at 48, 106 S.Ct. at 929. With these standards
in mind, we conclude that the evidence upon which appellants
rely is insufficient as a matter of law to establish improper
intent. Ambassador Books & Video v. Little Rock, supra,
20 F.3d 858; Colacurcio v. City of Kent, 944 F.Supp. 1470
(W.D.Wash.1996). In light of the city council's predominate
goal of combatting pernicious secondary effects and the lack
of sufficient evidence to establish an improper motive on
the part of council members, we conclude the ordinance is
content-neutral.

[16]  [17]  [18]  5. Since the ordinance amendment
was content-neutral, we apply the tripartite Paramount
Pictures test to determine whether the restriction imposed
on expression passes constitutional muster: (1) Does the
ordinance further an important governmental interest? (2)
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Is that interest unrelated to the suppression of speech? and
(3) Is the legislation an incidental restriction of speech no
greater than essential to further the important governmental
interest? **357  Chambers v. Peach County, supra, 266
Ga. at 319, 467 S.E.2d 519. As noted above, the stated
purpose of the ordinance amendment was to control criminal
behavior and prevent undesirable community conditions. A
city has a substantial government interest in “attempting
to preserve the quality of urban life....” City of Renton v.
Playtime Theatres, supra, 475 U.S. at 50, 106 S.Ct. at 930.
The “reduction of criminal activity and prevention of the
deterioration of neighborhoods are important government
interests....” Discotheque v. City Council of Augusta, 264
Ga. 623, 624, 449 S.E.2d 608 (1994). The city substantiated
its declaration that the amended ordinance was necessary
to curb the unwanted secondary effects of mixing alcohol
and adult entertainment through the experiences of other
cities that the council members reasonably believed to be
relevant to the problems faced by Marietta. The city's desire
to preserve the quality of urban life and its attempt to reduce
crime and prevent neighborhood deterioration by separating
alcohol from adult entertainment are important government
interests unrelated to the suppression of speech.  Id.
Finally, the ordinance's application is sufficiently narrowly
tailored because it is limited to the modes of expression
implicated in the production of negative secondary effects-
those establishments that provide alcohol and entertainment
requiring *693  an adult entertainment license-thereby
exempting mainstream performance houses, museums, or
theaters. See S.J.T. v. Richmond County, 263 Ga. 267(3), 430
S.E.2d 726 (1993). Compare Pel Asso v. Joseph, supra, 262
Ga. 904, 427 S.E.2d 264. We conclude that the ordinance
satisfies the three-pronged Paramount Pictures test and
affirm the trial court's conclusion that the ordinance is a
proper exercise of the city's police power.

6. In light of the amended Marietta ordinance, none of
the appellants received the appropriate licensing in 1996 to
permit them to provide adult entertainment and alcohol at

the same location. 10  Appellants contend they have a vested
property right in the renewal of their adult entertainment and
alcohol licenses which entitles them to due process of law
and which prevents the city from enacting retrospective laws
which adversely affect their ability to provide both liquor
and adult entertainment. Under both the federal and state
constitutions, one may not be deprived of life, liberty, or
property by the government “without due process of law.”
U.S. Constitution, Amendment XIV; 1983 Ga. Const. Art. I,
Sec. I, Par. I. The Georgia Constitution further prohibits the

passage of retroactive laws (Art. I, Sec. I, Par. X), i.e., “laws
which injuriously affect the vested rights of citizens.” Recycle
& Recover v. Ga. Bd. of Nat. Resources, 266 Ga. 253(2), 466
S.E.2d 197 (1996).

10 As set forth in Footnote 2, the businesses continue to

operate by means of an agreement among the parties.

Consequently, appellants have not yet been denied a

license under the amended ordinance since they have

not applied for licenses after the effective date of the

amended ordinance. We nonetheless address the issue

because it is clear that, but for the parties' agreement,

appellants would have applied for and would have

been denied alcohol licenses, based on the amended

ordinance, if they wished to continue operating as they

have in the past.

[19]  [20]  [21]  Due process requires that any licensing
scheme enacted pursuant to the police power “provide
sufficient objective criteria to control the discretion of the
governing authority and adequate notice to applicants of the
criteria for issuance of a license.” Levendis v. Cobb County,
242 Ga. 592(1), 250 S.E.2d 460 (1978). Due process also
requires that one to whom a license is denied, or one whose
valid license is being revoked or suspended, be given notice
and an opportunity to be heard. See Rose v. Grow, 210 Ga.
664(3), 82 S.E.2d 222 (1954); Levendis v. Cobb County,
supra, 242 Ga. 592, 250 S.E.2d 460. See also OCGA §§
3-2-3(1) and 3-3-2(a), and Marietta City Code §§ 8-20-160,
8-20-200 et seq. Both the adult entertainment occupation tax
certificate (i.e., the adult entertainment license) and liquor
license issued to each appellant expire annually on the last
day of the year, and a license holder “renews” the licenses
by filing an application for a license each year. Marietta City
Code, § 170. Thus, the statutory scheme puts each appellant in
the position of an applicant on an *694  annual basis. Since
both state law and Marietta's ordinance provide an applicant
with **358  notice and an opportunity to be heard concerning
the denial of an application, appellants will be afforded due
process should their applications be denied.

[22]  [23]  [24]  7. In order to address appellants'
contention that the 1995 amendment to Marietta's ordinance
is an unconstitutional retrospective law, we must determine
whether appellants have a vested property right in the
renewal of their licenses because “[o]ur Constitution forbids
passage of retroactive laws which injuriously affect the vested
rights of citizens. [Cits.]” Recycle & Recover, supra, 266
Ga. at 254, 466 S.E.2d 197 (emphasis added). See also
Bullard v. Holman, 184 Ga. 788, 792, 193 S.E. 586 (1937)
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( “[a] State constitution broadly prohibiting the passage
of retroactive laws is to be restricted as to apply only to
enactments affecting or impairing vested rights.”). Generally,
laws enacted pursuant to the police power for the public's
protection may be modified without violating a constitutional
prohibition against retrospective statutes. Hayes v. Howell,
251 Ga. 580(2b), 308 S.E.2d 170 (1983). However, even
modifications to police power enactments cannot impinge
upon vested rights. Recycle & Recover, supra, 266 Ga. at 254,
466 S.E.2d 197.

“To be vested, in its accurate legal sense, a right must be
complete and consummated, and one of which the person
to whom it belongs cannot be divested without his consent.
A divestible right is never, in a strict sense, a vested
right.” [Cit.]. It has also been said that: “the term ‘vested
rights,’ which cannot be interfered with by retrospective
laws, means interests which it is proper for the state to
recognize and protect and of which the individual cannot
be deprived arbitrarily without justice.” [Cits.]

Hayes v. Howell, supra, 251 Ga. 580, 584, 308 S.E.2d 170. A
property interest protected by the due process clauses of the
federal and state constitutions meets our definition of “vested
rights.” Accordingly, if appellants have a property interest in
the renewal of their licenses that is protected by due process,
then they have a vested right which cannot be affected
adversely by a retrospective law. However, before there can
be a property interest in the renewal of a license, there must
be a property interest in the license itself. Accordingly, we
examine the issue of whether appellants have a protectable
property interest in their licenses.

[25]  8. In the past, the contention that one had a property
right in a liquor license was summarily dismissed as without
merit in light of the legislative declaration contained in
OCGA § 3-3-1 that “[t]he businesses of ... selling, handling,
and otherwise dealing in or possessing *695  alcoholic
beverages are declared to be privileges in this state and
not rights.” See, e.g., City of Mountain View v. Clayton
County, 242 Ga. 163, 249 S.E.2d 541 (1978); Massell v.
Leathers, 229 Ga. 503, 192 S.E.2d 379 (1972); Highnote v.
Jones, 198 Ga. 56, 31 S.E.2d 13 (1944). However, the “right/
privilege” dichotomy is no longer availing since “relevant
constitutional restraints limit state power to terminate an
entitlement whether the entitlement is denominated a ‘right’
or a ‘privilege.’ ” Bell v. Burson, 402 U.S. 535, 539, 91 S.Ct.
1586, 1589, 29 L.Ed.2d 90 (1971). See also City of Atlanta
v. Hill, 238 Ga. 413, 414, 233 S.E.2d 193 (1977), where this

court noted that “the death knell has been sounded to the right-
privilege distinction.”

[26]  [27]  [28]  [29]  Now, “[t]o have a property
interest ..., a person clearly must have more than an abstract
need or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim
of entitlement to it.” Board of Regents v. Roth, 408 U.S.
564, 577, 92 S.Ct. 2701, 2709, 33 L.Ed.2d 548 (1972).
The Court in Roth pointed out that property interests do
not spring forth from the U.S. Constitution, but are created
and defined by statutes, rules, or understandings “that secure
certain benefits and that support claims of entitlement to those
benefits.”  Id., at 577, 92 S.Ct. at 2709. A license which
entitles the holder to operate a business and the continued
possession of which “may become essential in the pursuit
of a livelihood” is a protectable property interest under the
Due Process Clause. Bell v. Burson, supra, 402 U.S. at
539, 91 S.Ct. at 1589. A law which provides that a license
can be suspended or revoked only upon proof of certain
contingencies “has **359  engendered a clear expectation
of continued enjoyment of [the] license absent proof of
culpable conduct” and has thereby given the license holder
a “legitimate ‘claim of entitlement.’ [Cit.]” Barry v. Barchi,
443 U.S. 55, 65, n. 11, 99 S.Ct. 2642, 2649, n. 11, 61 L.Ed.2d
365 (1979). See also Leone v. Town of New Shoreham, 534
A.2d 871 (R.I.1987), where the Supreme Court of Rhode
Island held that a license granted by government represented
a property interest. Marietta's ordinance contains a list of
grounds for the denial of an application for a liquor license
(Marietta City Code § 8-8-2-130) and provides that a granted
license is subject to revocation or suspension only upon the
occurrence of specified events: conviction of a violation of the
city code's liquor licensing provisions or any state or federal
law, or revocation by the State of the license it issued for
the manufacture or sale of alcoholic beverages. Marietta City
Code § 8-8-2-220(B) and (C). Since Marietta's city code sets
forth the criteria which, if met, results in the issuance of a
license, and specifies that a liquor license issued by the city
can be suspended or revoked only upon a showing of cause,
the city code created a protectable property interest in the
license. Barry v. Barchi, supra, 443 U.S. at 64, 99 S.Ct. at
2649; Richardson v. Town of Eastover, 922 F.2d 1152, 1156
(4th Cir.1991). See also Harris v. Entertainment Systems,
*696   supra, 259 Ga. at 704, 386 S.E.2d 140, where this

court, while expressly declining to determine the nature of the
licensee's property interest, concluded that the licensee had a
sufficient property interest in the license to permit a court of

equity to enjoin a criminal prosecution. 11
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11 In Harris v. Entertainment Systems, supra, 259 Ga.

701(2), 386 S.E.2d 140, this court expressly noted that it

made “no determination as to the nature of the property

interest, only that it is sufficient to meet the [equity]

exception set out in Moultrie [Milk Shed v. City of

Cairo], 206 Ga. 348 [ (1), 57 S.E.2d 199 (1950) ].”

[30]  9. Having determined that appellants have a vested
right in the licenses issued them on an annual basis, we
next consider whether each appellant has a vested right in
continued re-issuance of its licenses. The same principle is
applicable: the licensees must have more than a unilateral
expectation that their licenses will be renewed year after year-
they must have a legitimate claim of entitlement to license
renewal (Board of Regents v. Roth, supra, 408 U.S. at 577, 92
S.Ct. at 2709) “based upon a state law, regulation, policy, or
a mutually explicit understanding a governmental body puts
forth....” Resolution Trust Corp. v. Town of Highland Beach,
18 F.3d 1536, 1544 (11th Cir.1994). As stated earlier, state
and local law expressly provide that issued liquor licenses
expire at the end of the year and a licensee must apply
annually to keep a license active. OCGA § 3-2-7; Marietta
City Code § 8-2-2-200(A). Adult entertainment occupation
tax certificates issued by Marietta also have a lifespan of one
year. City Code § 8-20-170. Faced with ordinances which
expressly limit the duration of a license issued by Marietta,
appellants assert they have a vested right to continue to
offer adult entertainment and alcohol based on Marietta's past
practice of annually issuing licenses to them.

By relying on the City's practice of renewing licenses,
appellants are contending that they and the city have “a
mutually explicit understanding” that the City will allow
appellants to continue to operate “as is.” See Perry v.
Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570
(1972). While Marietta has, for several years, issued licenses
which annually authorized appellants to offer both alcohol
and adult entertainment for the calendar year covered by
the licenses (see Footnote 1, supra), those licenses were of
finite duration, and the city code expressly stated that the
applicant for a liquor or an adult entertainment license had
to meet annually the requirements for issuance set forth in
the respective city code chapters. City Code §§ 8-8-2-130(A)
(10); 8-20-170. Compare Cabo Distrib. Co. v. Brady, 821
F.Supp. 582, 597 (N.D.Cal.1992), where the “certificate
of label approval” was issued for “a potentially unlimited
period of time....” The annual issuance of the licenses could
not create “a mutually explicit understanding” that licenses
would annually be issued to appellants indefinitely, for

nowhere does the city code provide that *697  the licensing
requirements will **360  remain static. See Triple A Services
v. Rice, 131 Ill.2d 217, 137 Ill.Dec. 53, 545 N.E.2d 706
(1989), where the Supreme Court of Illinois held that long and
continued operation of their businesses did not vest mobile
food vendors licensed by the City of Chicago with a property
interest in the continuation of their business. See also Ficarra
v. Dept. of Regulatory Agencies, 849 P.2d 6 (Colo.1993),
where the Supreme Court of Colorado noted that one who
holds a license that expires annually assumes the risk it
may not be renewed. Compare City Code § 8-8-2-240(A),
which exempts the holder of a Marietta liquor license from
certain licensing requirements (residency, distance, location,
parking, and type of building structure) so long as the licensee
continues to remain in compliance with those requirements
as they existed at the time the licensee initially received the
liquor license.

In organized society, every [person]
holds all he possesses, and looks
forward to all he hopes for, through
the aid and under the protection of the
laws; but as changes of circumstances
and of public opinion, as well as other
reasons affecting the public policy, are
all the while calling for changes in
the laws, and as these changes must
influence more or less the value and
stability of private possessions, and
strengthen or destroy well-founded
hopes, and as the power to make
very many of them could not be
disputed without denying the right of
the political community to prosper
and advance, it is obvious that many
rights, privileges, and exemptions
which usually pertain to ownership
under a particular state of the law, and
many reasonable expectations, cannot
be regarded as vested rights in any
legal sense.

Cooley, Constitutional Limitations, pp. 746-47 (Vol.2) (8th
ed.1927). The city code makes it clear that the Marietta
licensees before us do not have a vested right in the law
never changing, and are not exempt from the exercise of
the city's police power by its elected officials to further
an important governmental interest. In light of the above,
“the substantial reliance placed by [appellants] upon the
renewal of their licenses, by constitutional standards, amounts
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only to ‘a unilateral expectation,’ Roth, [supra], 408 U.S.
at 577[ 92 S.Ct. at 2709] ...” of renewal. Ficarra v. Dept.
of Regulatory Agencies, supra, 849 P.2d at 20. Because
appellants did not have a legitimate claim of entitlement to
continued re-issuance of their annual licenses, they did not
have a protectable property interest in their renewal. Compare
Bundo v. Walled Lake, 395 Mich. 679, 238 N.W.2d 154
(1976), and Bosselman v. State of Nebraska, 230 Neb. 471,
432 N.W.2d 226 (1988), where the Michigan and Nebraska
supreme courts ruled that a licensee had a constitutionally-
protected *698  interest in obtaining a renewal of a liquor
license.

[31]  10. Relying on Clairmont Development Co. v. Morgan,
222 Ga. 255, 149 S.E.2d 489 (1966), appellants claim they
acquired vested rights to the continued re-issuance of alcohol
and adult entertainment licenses for the same location because
each of them spent substantial sums of money in reliance
upon the initial issuance of the licenses. It is a tenet of zoning
law that a property owner may acquire a vested right under a
zoning ordinance which precludes retroactive application of
zoning ordinances:

“A landowner will be held to have acquired a vested right
to continue the construction of a building or structure
and to initiate and continue a use despite a restriction
contained in an ordinance where, prior to the effective
date of the ordinance, in reliance upon a permit theretofore
validly issued, he has, in good faith, made a substantial
change of position in relation to the land, made substantial
expenditures, or has incurred substantial obligations.” 3
Rathkopf, Law of Zoning and Planning, § 57-3....

Barker v. County of Forsyth, 248 Ga. 73, 75-76, 281 S.E.2d
549 (1981). While we have acknowledged the existence
of “constitutionally protected vested zoning rights” of a
property owner, under certain conditions, so as to preclude
retroactive application of a zoning ordinance (e.g., Corey
Outdoor Advertising v. Bd. of Zoning Adjustments, 254 Ga.
221(4), 327 S.E.2d 178 (1985)), the same is not applicable to
licenses to conduct a business. In Cobb County v. Peavy, 248
Ga. 870(1a), 286 S.E.2d 732 (1982), this court distinguished
between a business license and a building permit, holding
that issuance of **361  the latter, “a device for ensuring
compliance with zoning ordinances” created a vested right
in existing zoning ordinances, but that procurement of
a business license, “typically not a device for ensuring
compliance with zoning ordinances[,]” did not bestow vested
rights upon the holder. We continue to adhere to the
distinction and conclude that appellants' expenditure of funds

in reliance upon the city's annual issuance of liquor and
adult entertainment licenses to them did not endow them
with a vested right to remain in business under the licensing
regulations in existence at the time appellants received their
initial licensing. Those who hold licenses that expire annually
act at their peril and assume the risk that their licenses
might not be renewed notwithstanding they have “committed
their lives and their capital to building their businesses”
which need licenses to operate. Ficarra v. Dept. of Reg.
Agencies, supra, 849 P.2d at 18. Appellants must meet the
requirements of the ordinance in effect at the time they file
their annual applications for licenses. Cf. Recycle & *699
Recover, supra, 266 Ga. at 255, 466 S.E.2d 197 (the filing of
a “then-proper” application gives the applicant a vested right
to issuance of the permit under the law as it existed at the time
of the application).

11. Since appellants do not have a vested right to renewal
of their licenses, their assertions concerning unconstitutional
application of retrospective laws, unconstitutional
impairment of contract, and an unconstitutional taking of
property, all of which require the presence of a vested right/
property interest, must fail.

12. The mayor and city council members are not individually
liable as there is no evidence they acted oppressively,
maliciously, corruptly or without authority of law so as
to divest themselves of legislative immunity. OCGA §§
36-33-1; 51-1-20.

13. In light of the above, appellant Cyprus Lounge is not
entitled to a writ of mandamus requiring the City to issue to it
adult entertainment and liquor licenses for the same location.

Judgment affirmed.

All the Justices concur, except SEARS, J., who dissents.

SEARS, Justice, dissenting.
In this appeal we are once again called upon to grapple with
questions regarding the regulation of nude dancing. Although
the majority implies in Division 10 that, because of the
appellants' substantial expenditures in their businesses, they
would have acquired vested rights if the City of Marietta had
chosen to regulate adult entertainment by way of a zoning
ordinance, the majority holds that the appellants acquired
no right to continue their businesses since the city chose to
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regulate adult entertainment pursuant to a licensing scheme.
I disagree with this holding and therefore dissent.

The majority relies largely on Division 1(a) of Cobb County v.

Peavy 12  for its holding. I find, however, that that division of
Peavy is inapposite to this case. The contention addressed in
Division 1(a) of Peavy was whether the issuance of a business
license in and of itself, without regard to the property owner's
investment in the business, was sufficient to create a vested
right. Here, of course, the issue is whether the appellants
have acquired a vested right to operate their businesses
because they obtained the appropriate licenses pursuant to
the adult entertainment ordinance and because they made
substantial expenditures to put the businesses into operation.
Furthermore, although we held in Peavy that the fact that the
appellant had obtained a business license was not enough, by
itself, to give her a vested right, we did not hold that this factor
was dispositive of the appeal. Instead, we addressed whether
Peavy had a vested right in *700  her lawful, pre-existing

use based upon the expenditures she had made. 13  Peavy thus
implicitly stands for the proposition that a person operating
a business can obtain a vested right based upon expenditures
even if that person cannot **362  acquire vested rights based
upon the business license.

12 248 Ga. 870, 872(1)(a), 286 S.E.2d 732 (1982).

13 Peavy, 248 Ga. at 873(1), 286 S.E.2d 732(b).

Moreover, I find no rational reason to treat an adult
entertainment ordinance like the one in this case any
differently from a zoning ordinance for purposes of
determining vested rights. First, Peavy itself acknowledged
that “the general aim of both zoning and licensing regulations
is the promotion of the general welfare.” Second, zoning
regulations, like licensing regulations, are subject to change
at any time if the local government believes that the

change will promote the general welfare of the community.
Third, the adult entertainment ordinance in this case is
in fact a combination zoning-licensing scheme, containing
numerous traditional zoning features. Finally, here, unlike
many licensing regulations, including the one at issue

in the Colorado case on which the majority relies, 14

the adult entertainment ordinance was amended so as to
entirely preclude the businesses that the appellants had been
operating-lounges featuring nude dancing.

14 See Ficarra v. Department of Regulatory Agencies, 849

P.2d 6 (Colo.1993).

Because the adult entertainment ordinance at issue is
a combination zoning-licensing scheme, because the
ordinance's amendment precludes a pre-existing use of the
property, and because zoning and licensing schemes share a
common goal of furthering the general welfare of the public,
I would apply to this case the well-established principle that
the termination of a pre-existing use of property that does not
constitute a nuisance and has not been abandoned generally
is confiscatory unless there is a reasonable amortization

period in which to bring the use to a close. 15  Under that
test, I believe that the trial court erred in granting summary
judgment to the appellees. I therefore dissent.

15 4 Ziegler, Rathkopf's The Law of Zoning and Planning,

§ 51.01 [2][a] (4th ed.); 2 Ziegler at 17B.02 [3][I]; 4

Ziegler at 51B.05 [1]; Ebel v. City of Corona, 767 F.2d

635, 639(3) (9th Cir.1985) (60-day amortization period

for adult bookstore was found not to be satisfactory

in view of length of lease and financial investment in

bookstore).

Parallel Citations

482 S.E.2d 347, 97 FCDR 874
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Konrad discovers that adult-video and sex-toy 
shops attract all kinds
BY KONRAD.MARSHALL

Posted: May 28, 2008 in Nightlife

Tags: porn, Adult Movies, Pornographic, vibrators, adult toys, adult shops, xxx

"Are you looking for anything in particular?"

This is the question that begs to be asked when a customer walks in, because if there's one truth
that the racks of adult DVDs, stacks of pornographic magazines and walls of mature "toys" and
gadgets confirms, it's that everyone likes something in particular.

In my two hours working in Keystone Video & Newsstand, on a recent Friday night, I saw them
all. Young women venturing into the store in pairs for moral support, giggling. Couples whispering
to one another in corners, with goods in hand. And men, lots of men, perusing all the store has to
offer, some loudly and proudly, and some with a sheepish shuffle.

None of them seemed to want to answer the question, though. For the most part, they seemed to
know exactly what something in particular that they wanted.

There were magazines, books, and videos grouped according to all tastes, featuring true porn stars
(Jenna Jameson and Belladonna), amateur ones (like former Indy escort Marie McCrae, and even a
former Keystone Video clerk, Jake Blade), and celebrities (from Screech to Paris Hilton to Jimi
Hendrix). A movie featuring a relative unknown was playing in the background, the music coming
from the store radio oddly fitting: "Still looking for that blue jean baby queen, prettiest girl I ever
seen. See her shake on the movie screen."

There were things with harnesses, clips, suction cups, pumps, cavities, vibration and gyration. And
things made of latex, blown glass, Cyberskin, metal and rubber (rubbers themselves were there, too).

I helped a young female cashier run through the purchases of a young man buying vibrators on
behalf of his girlfriend, surprised to learn that the store puts batteries inside any motorized toys to
make sure the tools operate as expected. (A little tip for guys: If you want to know what a device
will feel like on your loved one, hold it up to the tip of your nose.)

Some of the items, though, particularly those in the fetish section, look like weapons of mass
destruction, or tools of cruel and unusual punishment, but employees are taught never to express any
judgment.

"When I first started -- and I was no stranger to this stuff -- it took a while to get comfortable,"
manager Lawrence Utley said. "It can be intense. It can definitely be intense."

But there's also a light side. After all, it's hard not to laugh at a 15-inch, 5-pound "device."

"A lot of the stuff we deal with, at first, it's hysterical," Utley said. "But you obviously can't laugh
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in anybody's face. You get questions that you think are a joke, but they're serious. And then you get
questions that you think are serious, and they're actually joking."

As an employee, however, you are permitted to laugh when someone calls Keystone Video hoping
to reserve a copy of "The Rugrats Movie."

The only well-known titles in this store are "Debbie Does Dallas," "Behind the Green Door,"
"Caligula," and of course, the mother of them all, "Deep Throat," none of which have commanded
"hardest of the hardcore" status for some time.

The mood of the store is truly softened by half the floor space being devoted to lingerie, novelties,
costumes, incense, and things like edible underwear.

"It's all about enhancing your sex life, enhancing your love life, and enhancing your relationship,"
said Utley. "And I believe in the freedom angle, too."

Utley used to manage a store in Hebron, and he remembers the wrath incurred in that community,
including weekly protesters with signs and bullhorns. He once had to stop truckers from setting their
pit bulls on the people with placards.

"It was a little unnerving," Utley said. "Of course, the funny thing is a lot of them were customers.
They'd protest you one day, and they would shop the next. So you have to be able to let that stuff
go."

It isn't all excitement though. Some days there is nothing much to do but organizing stock and
neatening the displays.

"It's a habit now," said one of the store cashiers. "I'll be in Wal-Mart and find myself straightening
shelves."

Excellent article!

joe.shearer on May 28, '08 at 01:05 PM

joe.shearer wrote: 
Excellent article!

I agree Konrad's articles are always great.

randydaytona on May 29, '08 at 12:14 PM

So, Konrad, were you able to keep a straight face??? Great article

caralyn on May 29, '08 at 01:04 PM

I'd like to know the craziest/weirdest thing you sold that day. 

Dexter on May 29, '08 at 01:12 PM
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Thanks guys. I gotta say, there was definitely some freaky stuff in that place, but it was still a 
pretty comfortable atmosphere.

The guy who runs it told me a funny thing. He said he tells the girls who work there to be ready 
to be propositioned, that guys will just assume they're prostitutes, or that the doors in the back of 
the store lead to peep shows and dungeons and what not. He was a pretty cool guy, and funny.

As for the craziest thing sold, I didn't see any truly crazy sales. But I asked about how often some
of the weirder stuff sells. The festish wall was pretty popular. And you would be AMAZED at 
how many gigantic ... male imitation devices ... sell. And you'd be shocked at how realistic the 
female .. pockets? ... seem.

More shocking still? Some people actually try to return used merchandise. (The store, for the 
record, does not accept said returns.)

Konrad.Marshall on May 29, '08 at 01:34 PM

ha-ha-ha-HAH-ha-ha....funny post!

deb5683 on May 30, '08 at 08:45 AM

Why does it seem that all the "freaky" stories get thrown your way, Konrad? :)

FineWine on May 30, '08 at 09:43 AM

Just lucky, I guess :)

Konrad.Marshall on May 30, '08 at 09:53 AM

Use of this site signifies your agreement to the Terms of Service and Privacy Policy/Your 
California Privacy Rights, updated August, 2006. Copyright © 2007 The Indianapolis Star
Media Group. All rights reserved.
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Suspect sought in robbery of adult book store
Erin Taylor
Miner Staff Reporter

KINGMAN - Authorities are looking for a man who robbed a Golden Valley adult bookstore just
after midnight Friday night.

Mohave County Sheriff's spokeswoman Trish Carter said a man between the age of 30 and 40
years old walked into the Pleasure Palace adult store on Highway 68 around 12:57 a.m. and
demanded money from the clerk. 

Carter said the man was wearing a black, hooded sweatshirt underneath a one-piece outfit that
resembled a mechanic's jumpsuit. The suspect pointed his right hand at the clerk from inside his
jumpsuit pocket as though he had a weapon.

The man made off with an undisclosed amount of cash. No other items were taken.

The suspect had the hood pulled over the top of his head with a black bandana or cloth covering
his face. He is anywhere from 5-foot-10 to 6-foot tall, with a normal build and hazel colored
eyes. 

Anyone with any information is asked to call the Mohave County Sheriff's Office at (928) 753-
0753 or Silent Witness at (928) 753-1234. A reward of up to $500 has been offered for
information leading to the arrest and conviction of the person(s) responsible for the robbery.
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Reader Comments

Posted: Saturday, October 30, 2010

Article comment by: Henry O

Porno stores always seem to smell strongly of chlorine and cheese.....yick! I wouldn't be working
there for that reason alone.

Posted: Saturday, October 30, 2010

Article comment by: makes ya wonder

If Porno shops actually did pay better than Degreed positions. I think there would be one on
every corner and the colleges would go bankrupt.

Im so glad its not that way. Theirs nothing. Not even a liquor store can destroy an area faster
then a Porno shop. People who frequent these stores tend to be dregs. Before you hammer me
with the "you have no right to be judgemental". Take a few moments and think about it. Im
being realistic. 

If you doubt my realisum sit in the parking lot for awhile. I Promise MOST of the folks you see
shopping there. You would drop dead if your Child brought home and announced. "we're getting
married".

These places turn an absolutely fantastic event two people can share. Into something that turns
your stomach. I dont ever want to understand the "draw" people feel that brings them to a
Porno shop. Working there for me would be the bottom of the barrel. My family would have to be
homeless and starving.

Posted: Friday, October 29, 2010

Article comment by: would you sellout your integrity?

Hey College degree making less then Porno employee.

Somethings are worth more then a few bucks. Personnally I would do ANYTHING for any pay to
NOT find myself degraded to the point of slinging Porno.

Then again our country has become "money first" over the last few decades. Selling out and
joining the dregs seems to not bother many more people these days. 

Im sure glad Im older and wont have to see how society evolves deeper into disgrace with each
generation for much longer.

Posted: Friday, October 29, 2010

Article comment by: World's down the tubes

@ "@ talk about a horrible job--"

BULL! Unless you're working at McDonalds in spite of your degree? And if what you did say
wasn't a lie, your friend is the exception! Doesn't mean that they all pay well!

Posted: Thursday, October 28, 2010

Article comment by: @ talk about a horrible job --

You might want to research and rethink your opinion. I have a friend who works at one of these
stores and is paid more and has better health insurance than I do at my job that requires a
college degree. As to the other comments about being open at that hour, I assume you think we
should close gas stations and conveinence stores too?

Posted: Thursday, October 28, 2010

Article comment by: talk about a horrible job

Porno stores are the bottom feeders of all society.

Im not a "church lady" nor am I a prude. If you visit these places you must have a very low self
esteem. Sex is cool and all...BUT. Its not the ultimate end all of things in life. Just thinking of
visiting this kind of store makes me want to take a hot bleach bath.

Im glad the clerk didnt get hurt by this knucklehead. Its really to bad the clerk wasnt armed. I
also hope this clerk gets a new job. Working for someone that respects their employees enough
to hire an extra person for nights. For gods sake. You run a business with many customers that
are seriously "different". Not to mention dangerous. 
.
The owners need to be horse whipped for being so cheap or greedy they put an employee in
such a precarious position. Hire a second clerk for nights. Train them to be proficient with a .45
auto at 30 feet.
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Being robbed while working at a Porno shop is truely adding insult to injury. Do yourself a favor
and look for better job.

Posted: Wednesday, October 27, 2010

Article comment by: Sir Batson Belfry

Any incident involving an Adult bookstore seems to bring out a lot of childish reactions in
readers, which underscores the question: "How do you ever know you're selling to a Mature
adult?" 

Hey, here is a clerk: a person who is working what is probably not their idea of a glamorous gig
with no one there for back up. Wouldn't be so humorous if the same robbery occurred in a Circle-
K, now would it. I've little doubt the people who find this so entertaining have "frequent shopper"
cards...and not at Circle-K.

Imagine how you would feel if you were alone in any retail store around 1 AM and some
desperado walks in to rob the till. Would you feel afraid? Might you feel traumatized? And what,
perchance, do you imagine would have happened if an actual customer had chosen to stop in to
do some shopping while the robbery was in progress? This could have been a lot uglier than an
empty cash register.

It's purely insane and unethical that anyone would be left working *alone* at that hour, on a
Friday night, in what any rational person would consider an isolated location. Despite economic
pressures, there is no excuse for leaving one person to run a shop, especially a shop that
attracts more attention than most.

While there is a lot of traffic to and from cities like Laughlin and Kingman traveling the highway, I
suspect someone in the local area had been casing the store or had entered the premises at
various times as a customer and knew the lone clerk would be holding down the "fort" (so to
speak). 

It is fortunate this person was not hurt or killed by the robber and it is hoped there will be no
incidents of this sort in future. Certainly, giving this media coverage won't increase the safety of
anyone working nights at this store.

Attention owner(s): f there aren't surveillance cameras in the parking lot, I suggest to avert the
potential liability and lower insurance premiums, you invest in a few cams with 360 degree views
and at the very least, dedicate a monitor for viewing and VCR for taping activity around the
sides and back of the building, particularly after the sun sets. 

Motion sensor lights that also trigger a discreet signal within the store are, I'm certain, worth the
money. I'm surprised there wasn't a silent "panic alarm" near the register to alert the local police.

If the owners believe it is too expensive to invest in this equipment, I ask them to compare this
to the expense of closing the store at a reasonable hour or ensuring there is always another
human being with a registered firearm present who can keep the cashier safe during the night
shift. Ideally, both the equipment *and* the "late night Ninja" would be put into place.

And anyone who thinks a robbery is funny should steer clear of Adult Bookstores or risk being
grounded for eternity by their wife or girlfriend(s). Or, as an alternative, grow up.

Posted: Wednesday, October 27, 2010

Article comment by: Im Funny Dammit

Thanks alot Jerry. You ol' fuddy duddy.

Posted: Wednesday, October 27, 2010

Article comment by: Jerry J

Wow, now the post from I'm Funny is HIGHLY inappropriate and suggestive...can't believe KDM
published it! 

(It slipped through. It's gone now. Thanks for the heads up. -Mark)

Posted: Tuesday, October 26, 2010

Article comment by: Bart Simpson

OMG!! Who would rob an adult book store!? What has the world come to when someone would
violate the sanctity of such a holy place?

Posted: Tuesday, October 26, 2010

Article comment by: Tim griffith

The only problem here is that the establishments that were robbed should've provided handguns
(pref. large calibre) to the employees. That way, they could've just blown these idiots out of
their shoes, and the police could then easily just ID the bodies. "
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Posted: Tuesday, October 26, 2010

Article comment by: FBI'S FIBS

This just brings to the forefront of my mind how happy I am that we don't have an adult
bookstore within city limits and I hope it stays this way. Not from a religious standpoint, but it
just looks like trash when you see that in a neighborhood! The last place I lived had them around
and even my "open minded" friends agreed that it made the area look seedy.
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By Staff,  City News Service 
Monday, January 11, 2010  

 comment  
 print page  
 text size  

A man robbed an adult bookstore at gunpoint in Kearny Mesa but no one was hurt, police said Monday. 

The gunman robbed the Adult Emporium 2 at 5101 Convoy St. around 7:45 p.m. Sunday, San Diego police 
Officer Dino Delimitros said. 

Police described the robber as black and in his 30s, last seen wearing a blue and gray windbreaker-type jacket. He 
carried a semi-automatic handgun, Delimitros said. 

This story was written and edited by City News Service staff.  

 

Tags: adult bookstore, Adult Emporium, black, gray windbreaker, gunman, Kearny Mesa, SDNN 

This entry was posted on Monday, January 11th, 2010 at 7:53 am and is filed under Crime . You can follow any 
responses to this entry through the RSS 2.0 feed. You can skip to the end and leave a response. Pinging is 
currently not allowed.  
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Bat used in robbery of adult 
bookstore 

MONTCLAIR - A robber struck an adult bookstore 
employee with a bat and then took cash from the 
store Sunday afternoon, police said. 

The employee didn't notice when the robber 
entered the Paradise Adult Book Store at 3894 E. 
Mission Blvd. The robber entered an area behind 
the counter through an open door around 4:15 p.m. 
and grabbed a baseball bat that was behind the 
counter.  

He struck the employee in the back and demanded 
the employee open the register, police said.  

The robber took all the cash in the register and left 
the business. The employee, who police said 
suffered little to no injuries, refused medical 
attention.  

Police said the man left in a white Volkswagen, 
possibly a Jetta. Police received a partial plate 
number of 5BK787.  
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Related To Story

Video: CAUGHT ON TAPE: Watch 
Oakland Adult Bookstore Robbery 

foxreno.com
Caught on Tape: Oakland Armed Adult 
Bookstore Robbery
POSTED: 9:07 am PDT April 23, 2008
UPDATED: 10:48 am PDT April 23, 2008

OAKLAND, Calif. -- Another night, another frightening armed 
robbery in Oakland -- the pattern repeated itself in the East Bay 
city when a bandit walked into a downtown adult bookstore, 
brandished a handgun and threatened the clerks and other patrons.

The manager, who asked not to be identified, said it was the third 
such recent robbery of an adult bookstore in the city.

Police released no other details about the 6:46 p.m. robbery at 
Cory's Adult Superstore at 2408 Telegraph and no arrests had been
made.

The manager said police recommended he get a gun.

"The officer suggested I should arm myself," he told KTVU. "It's 
getting tough out there. These types of robberies are becoming an everyday happening."

The robbery took place just hours before an Oakland City Council meeting where police officials laid out a game
plan to fight crime in Oakland. The officials promised more officers on the street, working longer hours. 

Copyright 2008 by KTVU.com. All rights reserved. This material may not be published, broadcast, rewritten or 
redistributed.



  

 

 

 

More Metro news 

Two officers kill robber's alleged getaway driver 
 
By Debbi Farr Baker and Joe Hughes 
UNION-TRIBUNE STAFF WRITERS 

April 19, 2007 

SAN DIEGO – Two San Diego police officers shot and killed a suspected getaway driver early yesterday 
morning after he opened fire on them following a robbery at a North Park adult bookstore. 

The Medical Examiner's Office late Wednesday identified the man as Maurice Antoine White, 30, of Valencia 
Park. 

Two patrol officers saw a man run out of the F Street Adult Video and Gifts store on University Avenue at 
Florida Street a few minutes after midnight. 

Store employees said the man had come into the store carrying a gun and wearing gloves and a mask. He 
jumped over the counter, threatened them with the gun and stole money, said homicide Lt. Kevin Rooney. 

Officers who were driving by saw the man running with his hands raised over his head – possibly as he took 
off his mask – carrying a white bag, Rooney said. 

As the man headed north on Florida, he yelled something to White, who was in a green 1990 Chevy Cavalier 
parked with its lights on before running away, Rooney said. 

The officers pulled behind the Cavalier, which drove a short distance before turning left and pulling over on 
Lincoln Avenue, a dead-end street. They got out of their patrol car and approached the car from either side. 

The officer on the passenger side shined his flashlight into the car and saw that White was holding a gun 
pointed down between his legs, Rooney said. 

“The passenger officer yells 'gun' to alert his partner and yells for the man to drop the weapon,” Rooney said. 
“Instead, he raised it and pointed it at the officer on the driver's side, and it appears he fired several rounds. 

“Both officers drew their weapons and opened fire,” Rooney said. 

Rooney did not say how many times White was hit, but he was still alive after the shooting and paramedics 
were called. He died a short time later. 

The gun was found wedged next to the car door, police said. 

Rooney said he did not know how many shots were fired during the encounter, but police were not aware of 
any collateral damage to buildings or homes in the area. 

He said the officers were very lucky they were not shot. 
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“They did what they were trained to do, and they did it well,” Rooney said. 

The two officers will be off for several days and placed on administrative leave, a routine practice when 
officers are involved in shootings. Both work out of Western Division. One has been on the force for two 
years and the other three. 

Police are still looking for the man who robbed the video store. He is described as black, about 5 feet 8 inches 
tall, 130 pounds, wearing a beige shirt. 

Police said the robber ran through an apartment complex, took off clothing and his gloves, and tossed his 
handgun. Those items have been recovered, Rooney said. 

Detectives were at the scene for several hours as they investigated the shooting and robbery. 

As the sun came up, the Cavalier was still parked on the cul-de-sac with the body inside. Its back window had 
been shot out. Several markers were on the ground indicating where the shell casings from the bullets fell. 

Lincoln Avenue was roped off, but police were letting residents in and out of their homes, a mixture of small 
houses and apartment buildings. Some residents were not being allowed to move their cars, however. 

The adult bookstore has been the scene of several robberies and a shooting over the years. 

The store was robbed on Dec. 21, 2003; Nov. 8, 2001; and Nov. 1, 2001. The two November robberies were 
believed to have been committed by the same ski-masked bandit, who used a semi-automatic handgun. 

On Nov. 12, 1997, a manager at the store was pistol-whipped during an armed robbery by two masked men. 
They got about $100. 

On July 18, 1996, a would-be robber fired a shot at a security guard inside the store. The bandit then tried 
unsuccessfully to open the cash register before running off. The guard suffered minor glass cuts during the 
incident. 

The store, which is part of a chain, recently curtailed hours. It used to be open all night, but it now closes at 2 
a.m. 

Debbi Baker: (619) 293-1710; debbi.baker@uniontrib.com 
 
 
 
Find this article at:  
http://www.signonsandiego.com/news/metro/20070419-9999-7m19fstreet.html 

 

 Check the box to include the list of links referenced in the article.  
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Adult Book Store Robbed By 
Muscular Man  
POSTED: 2:04 pm PDT July 8, 2006 

SAN DIEGO -- A 6-foot tall muscular man in dark shorts and a baseball cap robbed an 
bookstore in North Park of an undisclosed amount of cash, said San Diego police. 

The robbery at the F Street store in the 2000 block of University Avenue was reported a
Friday, SDPD Sgt. Rich Nemetz said. 

The suspect reportedly grabbe
the drawer when the clerk ope
register, police said. 

Following the robbery the sus
Nemetz said. 

Copyright 2006 by 10News.com. All rights reserved. This material may not be published, broadcast, rewritte
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Adult Bookstore Robbed At 
Gunpoint, Clerk Left Unharmed 
POSTED: 9:46 am PDT August 20, 2006 

SAN DIEGO -- An adult bookstore clerk was robbed at gunpoint Saturday of an unkno
cash by two male suspects, 10News reported. 

The heist took place at 5:35 a.m. at Mercury Books in the 7400 block of Clairemont Me
according to San Diego police Sgt. Kerry Tom. 

One robber carried a silver rev
dressed in a dark tan jacket. 

The other suspect wore a brow
said. 

It was unclear whether that ma
a weapon. 

The clerk was apparently not i

Copyright 2006 by 10News.com. The Associated Press contributed to this report. All rights reserved. This m
published, broadcast, rewritte

 

Email This Story | Print This Story 

Sign Up for Breaking News Alerts 

    Enter E-mail Subscribe

News headlines on KGTV sponsored by:

Links We Like  
10 Things The Country Club Won~t Tell You 

Sponsored Links  

Bad Credit Refinance 

Page 1 of 310News.com - News - Adult Bookstore Robbed At Gunpoint, Clerk Left Unharmed

8/21/2006http://www.10news.com/news/9706380/detail.html



Family 

Food 

House And Home 

Expert Connection 

Automotive 

Dating 

Career 

Deals 

Legal Center 

Real Estate 

Travel 

Weddings 

YELLOWPAGES.COM 

Advertise 

About 10News 

Children's 10Mobile 

10News Team 

10Leadership Award 

TV Listings 

10News Jobs 

Contact Us 

Desktop Alerts 

E-mail Sign Up 

Premium Weather 

RSS 

Whether you~re thinking of joining or 
already have, find out what you need 
to know about your favorite 
course.More 
 
 

 
Hate Cleaning? Try These Decorating Tips 

Do you dread cleaning your home? 
Check out these great decorating tips 
that will make cleaning easy, fast, and 
stress-free.More 
 
 

 
You Can Refinance Your Home In Minutes 

Whether you want to pay off some 
bills, remodel, or get a better rate, 
you can refinance your home in 
minutes. Just enter your name and 
other important information and get a 
handful of approval values and rates 

in minutes.More 
 
 
 
Get An Online Degree In Less Time 

Simply enter your program of interest, 
name, and offline contact information. 
You can get the information you need 
and start advancing your career in no 
time through an acredited 
program.More 

 
 
 
Links We Like includes a selection of information, tools and 
resources from our partners and sponsors.  

Up to 4 refinance quotes with one form. S
only please. 
www.nextag.com 

INVESTools - Investor Education 
Discover how our 5-Step Formula can help
financial goals through intelligent investm
www.investools.com 

Mortgage Rates Near 39-yr Lows 
$300K loan for under $999/mo. Think you
See new payment. 
www.lowermybills.com 

Credit Cards Specials at CreditCard
Compare credit card offers and apply for t
choice. 
www.creditcards.com 

Try the Rhapsody Music Service fo
The alternative to buying music. Legal acc
songs. 
www.rhapsody.com 

  Find More:  

Page 2 of 310News.com - News - Adult Bookstore Robbed At Gunpoint, Clerk Left Unharmed

8/21/2006http://www.10news.com/news/9706380/detail.html



 

 

© 2006, Internet Broadcasting Systems, Inc
Click here for the privacy policy, terms of us

Click here for advertising information. 
See All Internet Broadcasting Sites 

 
Site Map 

 

Page 3 of 310News.com - News - Adult Bookstore Robbed At Gunpoint, Clerk Left Unharmed

8/21/2006http://www.10news.com/news/9706380/detail.html



http://www.recordnet.com/apps/pbcs.dll/article?AID=/20080826/A_N...

1 of 1

Crime/911
STOCKTON ADULT ENTERTAINMENT STORE ROBBED (1:05 P.M.)

By The Record
August 26, 2008

STOCKTON – An adult entertainment store was robbed and an employee threatened Monday afternoon.

According to a Stockton police report, a 23-year-old employee of Suzie's Adult Store in the 3100 block of East 
Hammer Lane was alone in the store and went to the bathroom about 2:20 p.m.

A man was standing outside the bathroom door when she came out and he lifted his shirt to show her a 
semiautomatic handgun in the waistband of his pants.

"This is a robbery," the police report quoted the robber. "Give me everything you got or I will kill you."

The employee handed over nearly $400 and the robber left going east from the business. No vehicle was seen.

The robber was described as a black man in his 20s or 30s with short black hair. He wore large mirrored 
sunglasses, black T-shirt and black jeans.

Anyone with information is asked to contact the Stockton Police Department at (209) 937-8377.



TheDenverChannel.com 
Porn Store Robber Still On The Loose 

Police Are Asking For Help 
Tara Kurtz, Contributor 

POSTED: 10:09 am MDT July 28, 2006 

UPDATED: 10:51 am MDT July 28, 2006 

DENVER -- Police are searching for a man who is 
suspected of robbing four adult bookstores in the past week. 

The suspect is described as a black male about 5 feet, 10 
inches tall and weighing 200 pounds with possibly a light 
mustache and goatee, according to police. Police also said 
he was wearing a white jersey with dark lettering, a blue hat and carried a black handgun. 

The four adult bookstore locations hit were at the 100 block of South Broadway Avenue, the 8200 and 3400 
blocks of Colfax Avenue and the 5500 block of North Federal Boulevard, police said. 

The Denver Police are asking for any assistance in solving this crime. 

 
 

Copyright 2006 by TheDenverChannel.com. All rights reserved. This material may not be 
published, broadcast, rewritten or redistributed. 
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Police hope someone will recognize this man. 
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Bookstore bandits wanted for armed robbery 
written by: John Fosholt , Producer/Photographer    
posted by: Dan Boniface , Web Producer    

created: 5/24/2007 5:38:18 PM
Last updated: 5/25/2007 8:17:02 PM

ENGLEWOOD - Police are searching for two men who 
threatened and robbed a clerk at a store on South Santa 
Fe Drive on May 19. 
 
One of the men has been identified as 30-year-old Eric 
Brink. He has outstanding warrants for aggravated 
robbery and parole violations.  
 
He and his partner used a rifle to stickup the Adult 
Bookstore at 4595 South Santa Fe Drive.  
 
A security camera photographed the second man, and 
police are trying to identify him.  
 
If you can help with the investigation, call Crime Stoppers 
at 720-913-7867. Your information could make you 
eligible for a cash reward. 
 
 
(Copyright KUSA*TV, All Rights Reserved) 
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Sex-toy store clerk  
stabbed during  
robbery 
 
 

 By The Denver Post 
 
Posted: 03/07/2011 08:09:53 PM MST 
 
Updated: 03/07/2011 11:25:58 PM MST 

 An employee of a Lakewood adult store is in the  
hospital after suffering stab wounds during a  
robbery just before 6 p.m., police said. 
 
A Lakewood Police spokeswoman said the  
robbery took place at the Pleasures Adult  
Entertainment store at 7570 W. Jewell Ave. The  
suspect, described as a Hispanic male in his 20s  
was armed with a knife, police said. After  
stabbing a male employee, the suspect escaped  
with an undisclosed amount of cash, police said. 
 
The status of the wounded man is not known,  
and his identity has not been released. 
 
Kyle Glazier: 303-954-1638 
 

Advertisement
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Police: Man 
Uses 
Sprinkler 
Head To Hold 
Up Adult 
Store  

Same Man 
Accused Of 
Robbing Store 3 
Times 

POSTED: 5:46 pm EDT June 
26, 2006 

HOLLYWOOD, Fla. -- Police say a man was arrested Monday after 
he was caught on surveillance tape using a most unusual item as a 
weapon. 

The clerk of the Hollywood Adult Bookstore thought he was being 
held up at gunpoint. What the robber didn't realize was that police 
had the store under surveillance because it has been robbed twice in 
the past month. 

Detectives say they nabbed Andre Clark as he ran from the store. 

Capt. Tony Rode said when they got a closer look at Clark's 
"weapon," they realized it was the attachment you add to a hose to 
water your lawn. 

Police said that they believe Clark is also responsible for the two 
prior robberies at the store. 
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Two Sarasota adult stores robbed again

Last Update: 10/19/2010 6:38 pm

Print Story | ShareThis

SARASOTA - Sarasota Police are investigating two armed robberies that occurred minutes apart Wednesday
night at two adult entertainment businesses.  That makes a total of five robberies of adult entertainment

businesses since July 16th in the City of Sarasota.

At approximately 11:25 p.m the suspect walked into the front door of X Factor in the 1900 block of 12th Street
and pointed a handgun at the clerk and demanded money.  The suspect was wearing a Halloween mask with hair
sticking out of the top of the mask.  He's described as a white male approximately 20–30 years old 6 feet tall and
190 lbs with brown hair and brown eyes.  

As the suspect exited the store he instructed the clerk "I got something else to do give me ten minutes before you
call the cops".

As officers arrived on the scene of the first robbery they received information on a robbery at XTC Super Center
on 17th Street with a similar suspect description.  Officers transported the clerk from the first robbery to the scene
of the second robbery where they viewed the surveillance video and confirmed that it was video of the same
person that robbed him.

The victim advised that he had observed a truck drive slowly past the business right before the robbery; the truck
appeared to be a red Chevy with a loading lift on the rear of the vehicle.   

The XTC store video possibly shows the suspect's vehicle which appears to have some type of a lift on the rear
of the vehicle.  Earlier that night a 2000 Forest Green Dodge Dakota was reported stolen in Sarasota County. 
The stolen vehicle is reported to have a lift on the rear of the vehicle.

Capt. Paul Sutton confirms that Sarasota Police are investigating the links between the suspect in these
robberies and the man shot by Sarasota County Sheriff's Office today. they are looking for a white male that was
wearing a mask and driving a green pickup with a lift on the back.

Copyright 2010 Southern Broadcast Corp of Sarasota All rights reserved. This material may not be published,
broadcast, rewritten, or redistributed.
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3 rob adult bookstore near I-75 
 
 
Posted April 11, 2006  
 

WILDWOOD -- Three men robbed the X-Mart Supercenter this weekend on State Roa
Interstate 75, according to the Sumter County Sheriff's Office. 
 
Two workers were inside the adult bookstore about 5 a.m. Saturday when three men
store. One stayed by the door, while the other two entered and demanded money. O
was armed with a gun and the other had a bat, according to the Sheriff's Office. 
 
They ordered the employees to get on the 
floor and grabbed cash out of the register, 
reports said. 
 
A few customers entered the store and were 
ordered to the floor. The suspects fled with an 
unknown amount of money, the Sheriff's 
Office said. 
 
Etan Horowitz, Kevin P. Connolly, Stephen 
Hudak and Sarah Lundy of the Sentinel staff 
contributed to this report.  
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Armed men rob sex shop
By Ty Tagami  

The Atlanta Journal-Constitution 

11:24 p.m. Wednesday, November 17, 2010 

Five men, two of them armed, burst into a Jonesboro sex shop Wednesday night and ran off with untold 

amounts of cash.

No one was injured in the robbery of the Starship Enterprises in the 7400 block of Tara Boulevard, but 

police did call in an ambulance.

"There was a pregnant lady at the store," Clayton County Police Officer Otis Willis told the AJC. "Rescue 

was called to check her out."

Willis said it was unclear whether she was an employee or customer, but he said she was fine.

The men, two of whom had handguns, ran south on Tara and jumped into a black Dodge Ram.

Police responded to the address after an alarm company alerted dispatchers at 9:48 p.m.
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Davenport, IA 
Two men arrested fro armed robbery at adult bookstore 
May 12, 2006 06:02 PM EDT 

DAVENPORT, Iowa - Two Davenport men have 
been arrested for the armed robbery at an adult 
bookstore.  

Police say 19-year-old Chrisopher Mitchell is the 
one who held up the store and 42-year-old Leroy 
Owens drove the get-away car. Both are being 
charged with first degree robbery.  

It happened at TR Video last night. Luckily the 
store clerk remembered what the the car looked 
like and reported it to the police. Police busted 
them in a nearby neighborhood.  
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2 arrested in 4 robberies at X-rated bookstores 
By Brendan McCarthy 
Tribune staff reporter 
 
July 15, 2005 
 
While several robbers have taken hundreds of thousands of dollars from 
downtown banks in the last month, two Chicago men allegedly took a more 
novel approach: They have been accused of a series of X-rated adult book and 
novelty store holdups that began in mid-June. 
 
David Joseph, 33, of the 2200 block of West Adams Street, and Paul Barney, 42, 
of the 2200 block of West Monroe Street, have been charged with several counts 
of robbery, police said. 
 
They have admitted to four robberies at three adult bookstores, police said, and 
are suspected in several other thefts. They were arrested about 2:30 a.m. 
Thursday in a sting set up by officers from the Near North Police District. 
 
Officers were staked out at Hubbard's Adult Book Store in the 100 block of 
West Hubbard Street when two men matching the descriptions of suspects in 
earlier robberies walked into the store. Police confronted the two as they left the 
store. 
 
"We identified ourselves, and one guy pulled out a black Craftsman cordless 
hand drill from his pocket and started running," Patrolman Martin 
O'Flahertysaid. 
 
Police said the men had just robbed the store, and officers found $151 in stolen 
money in their pockets. 
 
Joseph and Barney also admitted an earlier robbery at the Hubbard store and 
robberies at Frenchy's Adult Book Store in the 800 block of North State Street 
and Over 21 Bookstore in the 1300 block of North Wells Street, police said. 
 
"It seems like lately the adult bookstores have been getting hit a couple times a 
week," Patrolman Patrick Bryant said. 
 
---------- 
 
bmccarthy@tribune.com 
 
Copyright © 2005, Chicago Tribune  
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Sketch of Edgewood robber released
 

Tony Huffman

 

Effingham Daily News 

The Effingham County Sheriff’s Department released a sketch 
Tuesday of the man who allegedly held up the adult book store 
near Edgewood at 7:43 a.m. Nov. 23. 
 
According to Effingham County Sheriff John Monnet, a man 
holding a large black pistol approached an employee of the 
store as she left the store with a money bag on her way to the 
bank to deposit an undisclosed amount of money. The suspect 
took the money bag and fled. 
 
The man is described as a 5-foot 10-inch tall, skinny, white 
male with greasy shoulder-length hair. The suspect also 
reportedly had a slight mustache and bad teeth and was 
wearing mirrored sunglasses, blue jeans, a jeans jacket and 
boots at the time of the robbery. 
 
The suspect fled the scene by getting in a late-1990’s model 
Chevrolet truck with tinted windows driven by another suspect. 
The truck was last seen going southbound toward the 
Interstate 57 interchange, according to Monnet. A description 
of the driver was not available. 
 
Monnet hopes the description of the robbery suspect and 
getaway vehicle will produce leads that will result in the arrest 
of the two suspects. Anyone with information about the incident 
is urged to contact the Effingham County Sheriff’s Department 
at 217-342-2101.  
 
Tony Huffman can be reached at 217-347-7151 ext. 135 or 
tony.huffman@effinghamdailynews.com 
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Gunman robs Champaign adult bookstore

Wed, 11/24/2010 - 1:57pm | Mary Schenk (/author/mary-schenk) (/contact_author/418566)

CHAMPAIGN – Champaign police are investigating the armed robbery of an adult bookstore early Wednesday.

A Champaign police report said a man entered the Illini Video Arcade, 33 E. Springfield Ave., shortly after 2 a.m.

He pointed a gun at the 19-year-old male clerk and left with the clerk's cell phone, a business phone and an undisclosed amount of cash.

The report described the robber as a black man, about 30, 5 feet 11 inches tall, weighing 225 pounds, wearing a black Carhart jacket, black jeans and a brown bandana.

Police said the victim was not physically injured.

Anyone with information is asked to call Crimestoppers at 373-8477.
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Ryder (http://www.news-gazette.com/users/ryder) wrote on November 24, 2010 at 3:11 pm

When people were getting beat up for sport, I shrugged my shoulders. When peeping Toms somehow breached airtight dorm security, I said, "Oh well." But robbing the adult video store?

TOO FAR, CROOKS, THAT WAS THE LAST STRAW.
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Man gets 20 years for robbing adult entertainment store 

URBANA, Ill. A 21-year-old Champaign man has been sentenced to 20 years in prison for robbing an adult 
entertainment store last year and beating two men inside with a baseball bat. 

Quentin Robinson pleaded guilty to armed robbery, admitting that he and a 23-year-old friend went into the 
Champaign shop at 2 a-m last August and took cash and a cellphone from the clerk and his friend. 

He also admitted to hitting the men with a bat. 

Prosecutors say the men also smashed glass counters, vending machines and video surveillance cameras. 

Robinson will have to serve at least 17 years of his sentence. 

His accomplice, Tori Starks, was sentenced to 40 years in prison in March. 

Prosecutors said they have evidence linking both men to a similar attack last summer at another local adult 
entertainment store. 

Copyright 2006 Associated Press. All rights reserved. This material may not be published, broadcast, rewritten, 
or redistributed. 

All content © Copyright 2001 - 2006 WorldNow and WQAD. All Rights Reserved. 
For more information on this site, please read our Privacy Policy and Terms of Service. 
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MARION COUNTY

Man charged in

slaying of owner

of jewelry store

A suspect in the slaying of a Fountain Square jeweler had rings and a gun linked to the crime when he was arrested,
police said Tuesday.

Michael Inman, 34, Indianapolis, faces a preliminary charge of murder in the slaying of David Pedigo, 55, who was
found dead Friday in his store at 1042 Virginia Ave.

Inman also is charged with robbery in an April 3 theft and assault at Cirilla's, a Northwestside adult store.

Indianapolis Metropolitan Police Department officials credited Patrolman James Sparks with linking the two crimes.

Sparks arrested Inman on Saturday outside an apartment complex at 2011 Egret Court.

Sparks had nine rings believed stolen from Pedigo Jewelry, police said. Officers also saw him toss a gun, which was
matched to the one used in the slaying, police said at a news conference.

Inman was charged with felony robbery in the holdup at Cirilla's. Police said he stole $75 and beat and kicked the
clerk.

Teens critically hurt

in hit-and-run

Two teen girls were in critical condition after police say they were struck by a suspected drunken driver Tuesday
night on the Eastside.

A vehicle hit the girls in the 2800 block of North Keystone Avenue about 9:30 p.m. and continued driving, said
Indianapolis Metropolitan Police Department spokesman Lt. Jeff Duhamell.

The girls were taken to Methodist Hospital, Duhamell said. Their identities were withheld.

Shortly after the crash, police believe they found the vehicle in a yard in the 2800 block of Hillside Avenue. Officers
questioned a 36-year-old man who appeared to walk from the vehicle, Duhamell said.

Graffiti tagger, 23,

gets work release

A man known by his "CHOKE" graffiti tag was sentenced to work release and community service Tuesday in Marion
Superior Court.

Miguel Villanueva -- who missed an earlier guilty plea hearing, resulting in new felony charges -- was sentenced to
18 months in a work-release jail. He also must perform 1,050 hours of community service during four years on
probation, including participation in an Indianapolis graffiti cleanup program.

Villanueva, 23, formerly of Richmond, painted his tag on dozens of buildings in Indianapolis last year, causing an
estimated $100,000 in damage, prosecutors said.

He pleaded guilty Tuesday to all nine counts of criminal mischief and a count of criminal gang activity; his plea
agreement left the sentence open to Judge Marc Rothenberg, who opted for community corrections over jail.

The judge will decide in June whether to order any restitution.

Man kills himself

during standoff

Indianapolis metropolitan police say a 39-year-old man died Tuesday after he shot himself inside his Westside
apartment during a standoff with officers trying to serve an arrest warrant.
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1 of 3 3/7/2011 5:02 PM



Police arrived about 11:10 a.m. at the Darby Court Apartments in the 6300 block of Sullivan Court, on West 21st
Street just east of I-465.

Officers said several shots were fired at them through the door. One officer received minor injuries from shattered
glass.

Alfred S. Grice, who was wanted on four counts of child molesting, barricaded himself inside his home for more than
two hours.

During the siege police and SWAT team members fired tear gas into the apartment, used an explosive to breach the
door and sent in a robot to search the apartment. Police ended the standoff shortly before 3 p.m. when the man was
found dead in a bedroom.

Man stabbed to death following argument

A 32-year-old man was arrested Tuesday after an apparent disagreement led him to fight with and then stab a victim
shortly before sunrise, police said.

Jose Luis Tinajero-Garcia called police at 5:54 a.m. and told the dispatcher he had just stabbed someone in a
Northeastside apartment in the 8200 block of Heatherton Court, said Indianapolis Metropolitan Police Sgt. Matthew
Mount.

When officers arrived, Tinajero-Garcia was standing in front of the apartment with a kitchen knife on the ground near
his feet.

Inside, Fabian Gutierrez-Barcenas, 23, was found dead with several stab wounds. Tinajero-Garcia was held without
bond at the Marion County Jail pending formal charges.

BOONE COUNTY

Zionsville teachers

OK cuts to save jobs

Zionsville - Zionsville teachers agreed to $1.4 million in salary and benefit concessions, letting the school district
make needed cuts to the 2010-11 school budget.

The School Board voted 5-0 Monday to accept $2.1 million in cuts for the next school year. Drastic program and
work-force cuts were avoided because the Zionsville teachers union agreed to concessions that included wage
freezes and a halt to employer contributions to most teachers' retirement plans.

The concessions may have saved up to 30 teachers' jobs, said Union President Matt Doublestein.

HENDRICKS COUNTY

Man gets 13 years in

death of alleged rival

Danville - An Avon man has gotten a 13-year prison term in the death of a man he believed was having an affair with
his wife.

John Gary Cooper, 59, was ordered to serve eight years for reckless homicide, plus five years for using a firearm, in
the May 27 death of Michael R. Gelinas. Hendricks County Judge Karen Love sentenced him Monday.

Cooper had been charged with murder, but a jury found him guilty March 2 of reckless homicide after a weeklong
trial.

Cooper's wife, Angela Cooper, was a caregiver for Gelinas' mother, who lived in his house.

Star reports
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Muncie police are looking for a man who tried to rob an adult bookstore late Sunday
night, armed with a steak knife. Police were called to the scene at a store called "After
Dark," where the attempted robbery took place. Police believe the suspect was scared
away after noticing surveillance cameras inside the store.

Fox59.com

12:05 p.m. EDT, April 19, 2010

Like Sign Up to see what your friends like.

Sign-up for Breaking News Alerts from Fox59

PLACE AN AD CARS EMPLOYMENT HOMES RENTALS COMMUNITY EVENTS MORE CLASSIFIEDS

MAR

7

HOME NEWS WEATHER SPORTS BUSINESS ENTERTAINMENT HEALTH KEY FEATURES OPINION FAN REWARDS

HOT TRENDS Weather Blog Libya Latest Local Gas Prices Gates In Afghanistan Charlie Sheen Oil Reserves Louisiana TornadoSearch  SEARCH FOX59

Man tries to rob adult book store with steak knife
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Muncie, Ind. Man tries to rob Muncie adult book store

with steak knife

Muncie police are looking for a man who tried to rob an adult

bookstore late Sunday night, armed with a steak knife. Police were

called to the scene at a store called "After Dark."

The attempted robber didn't get away with any items or money,

police believe he got nervous after noticing surveillance cameras

inside the store.
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CRIME DOWN IN CORE AREA

Click here to see the video in full screen or to e-mail to
a friend.

Crime down in core, up in Wichita's outer areas
0 Comments
BY HURST LAVIANA
The Wichita Eagle

As he drove through Midtown last week,
Officer Bart Norton recalled the days
when crime was threatening to overwhelm
his North Broadway beat.

"South Broadway always had the
moniker, but there was a time that North
was just as bad," he said.

The prostitution and drug dealing that
had long plagued South Broadway were
spreading north across Douglas.

But by focusing on the heart of the
problem — the hotels — police and many
who live and work in the area think North
Broadway may be turning the corner on
crime.

In an effort to closely monitor
neighborhood crime trends, Wichita
police divide the city into 491 crime
reporting zones. Two of the three zones
that saw the steepest drop in crime last
year were along North Broadway in
Norton's Beat 41.

A closer look at 2009 figures shows that
many neighborhoods near the city's
center saw significant decreases in crime
last year.

Wichita overall saw a 1.5 percent drop in major crimes last year when compared with
2008. The figures show that the drop occurred because the increases in crime on the
fringes of town were more than offset by decreases in the inner city.

Consider:

* In the 19 crime reporting zones that are within a mile of Douglas and Broadway, crime
was down 4.7 percent last year when compared with the average of the previous four
years.

* In the 39 zones that are 1 to 2 miles from the city's center, crime was down 5.4 percent.

* On the outskirts of the city, in the 242 zones that are more than 5 miles from Douglas
and Broadway, crime was up 11.4 percent.
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But the figures also suggest that the bulk of the city's crime is still occurring in and around
downtown Wichita.

Those 19 zones in the city's center cover 5.8 square miles — about 3 1/2 percent of the
city's area. But they accounted for 11 1/2 percent of the city's auto thefts, 8 1/2 percent of
the burglaries, 17 percent of the robberies and 10 1/2 percent of the homicides.

Crime on the move

Deputy Police Chief Terri Moses said it's no secret that crime follows people as they move
toward the fringes of town.

"I always point to where I live now" she said of her east Wichita home. "It used to be a
wheat field, so the chances of a crime occurring there were null."

As the city grows, she said, police monitor call loads to make sure that officers are
allocated to areas where crimes are occurring.

Moses said there were probably several reasons for the sharp drop in crime last year in
Beat 41, which covers neighborhoods west of Broadway between Central and 21st Street.

Part of the drop, she said, could be attributed to the construction of the Nomar
International Marketplace on West 21st. The project forced the closing or relocation of
several businesses, she said, including an adult bookstore that had often been the site of
robberies and other crimes.

Construction today has limited access to businesses around 21st and Broadway.

"You couldn't commit a crime at that intersection now," she said.

Moses said that in any part of town, it's important for police to work with residents to fight
crime. She said that appears to be happening on North Broadway.

"I would like to think it's a combination of the police as well as the community policing
itself," she said.

On patrol on Beat 41

As Norton was starting his day last Wednesday, Ellis Dixon was cleaning up his
barbershop. Burglars had broken a window overnight in the business in the 1900 block of
West 13th Street and carried out a 42-inch television and other electronic equipment.

That afternoon, Norton was awaiting the results of fingerprint samples that he had sent to
the lab. Dixon was making plans to beef up security.

"If I have to put bars up, if I have to put in more security, that's what I'm going to do," he
said.

Norton asked anyone with information about the barbershop burglary, or any other crime
on his beat, to contact him at the department's Patrol North Bureau.

Norton's beat stretches west from Broadway past North High School to the Arkansas River,
but he spends much of his time working with businesses on Broadway. As he drove east
from the barber shop, he described the area.

"It's pretty diverse in all aspects — race, income, housing," he said. "We've got some very
nice houses, but then we've got some that need a lot of work.

"The majority of people over here go to work and live their lives doing what they're
supposed to be doing. But there's a very small percentage..."

When he pulled into the Auto Motel at 1230 N. Broadway, owner Sanjib "Sam" Mitra was
remodeling one of the rooms.

Teri Weitzman, the hotel manager, was in the office describing what it was like when she
started working there 3 1/2 years ago.

"Every other door was a crack dealer," she said. "There were hookers everywhere."

Today, she said, prostitutes are discreet if they are working in the area. Drug dealers are
no longer welcome, she said, and they no longer frequent the hotels.

Norton attributed the change to a crackdown that started more than five years ago after
someone opened fire with an AK-47 on a second-floor hotel balcony.

Then in July 2007, a 48-year-old woman who worked as a maid at the Auto Motel was
found strangled in her room. The case remains unsolved.

Today, anyone checking into a North Broadway hotel is required to show a photo
identification, a copy of which is left at the desk. At the Auto Motel, visitors must leave their
names and addresses with the clerk.

Norton said an important part of the crackdown required the help of hotel owners. They
were encouraged to report suspicious activity and put unwelcome visitors on a "no-
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were encouraged to report suspicious activity and put unwelcome visitors on a no
trespassing" list.

For those on the list, merely showing up on the hotel property can result in their arrest.

"If they come on my property, they go to jail," Mitra said.

Norton said the hotels on his beat have dozens of names on their no-trespassing lists.

"We've made lots of arrests, and things have calmed down a little bit," he said.

Norton said he enjoys patrolling Beat 41, an area where he rode his bicycle as a youth.
His grandmother still lives on North Fairview, which is in his beat.

He said the diversity of the neighborhood makes his job interesting and enjoyable.

"It's something different every day," he said.

Reach Hurst Laviana at 316-268-6499 or hlaviana@wichitaeagle.com.
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LOCAL NEWS

Police catch the adult bookstore bandits
08:27 PM EDT on Tuesday, July 1, 2008

(WHAS11) - Police have arrested two men for robbing the same adult bookstore four times in just three
months.

WHAS11 News

On one occasion Miles and Bailey allegedly left 
with not only cash, but with the entire cash 
register.

On one occasion they left with not only cash, but with the entire cash register.

Police have arrested 20-year-old Jamal Bailey and 21-year-old Anthony Miles.

Miles and Bailey are charged with robbing the Red Alley adult book store on south Seventh Street.

Police say the robbery spree began in late March before the two were nabbed over the weekend.

Each time they were armed with handguns and demanded cash.

The arrest report says that one time Bailey and Miles even took the whole register when the clerk could not
open the drawer.

 

 



FALL RIVER —

Armed robbers target adult bookstore

By  Michael Holtzm an
Herald News Staff Reporter
Posted Feb 26, 2010 @ 08:07  PM
Last update Feb 26, 2010 @ 08:43 PM

   

A Flint Street pornography  shop was robbed of cash at gunpoint by  two masked men early  Thursday  night,
police and the owner said.

It was the first time it had been robbed in their 15 y ears of business, said Paul Balasch, owner of XXXTRA Video at the corner
of Pleasant Street. He said they  stole about $400.

“We wanted to make ev ery body  aware of what’s going on,” Balasch said.

No one was harmed.

The armed robbery  adds to about 50 others that hav e occurred since December, acting Police Chief Cathleen Moniz told the
City  Council this week during an extended dialogue ov er how to combat the spike in crime and reduced police staffing.

Half of that total were in December, and the number had dropped significantly  this month, Moniz reported.

Police are offering a cash reward leading to an arrest for this latest armed crime, police spokesman Paul Gauvin said.

Balasch had left the store for the day  to his brother, Michael Ponte, 54, who said one of the men carried a rifle that looked
like a .22-caliber, while standing watch at the door.

He said they  were in and out of the store “in two minutes.”

“One guy  threw me a bag and told me to empty  the cash register, and the other guy  held the rifle on me,” he said.

They  entered right after a customer exited the 203 Flint St. shop about 6:35 p.m., police said.

Both men were described as thin, white or light skinned, in their early  20s, wearing gloves and with black masks pulled up
ov er their noses, Gauv in said.

The one carry ing what looked like a small-caliber rifle with a wooden stock handle was about 5-foot-10 and 160 to 17 0
pounds, wearing a dark New Y ork Y ankees cap with white lettering and a dark hooded sweatshirt, Gauvin said.

The other man was described as an inch or two shorter and about 160 pounds, wearing a dark jacket with a white design.

After fleeing on foot south on Flint Street in the direction of Alden Street, the report filed by  Officer Alan Beausoleil said, a
silver sport utility  vehicle was seen headed in that direction at a high rate of speed.

The incident is being inv estigated by  the Major Crimes Div ision, and any one with information is asked to contact Det.
Richard Saraiva or the TIPS hot line, 508-67 2-847 7 .

Balasch said  he closes his store the six  days a week its open at 7  p.m. “just so I can avoid this kind of thing.”

He said they  hav e v ideo cameras showing the robbery . “But they  had masks and gloves on. It (the cameras) doesn’t deter
these guy s,” he said.

E-mail Michael Holtzman at m holtzm an@heraldnews.com
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monday  morning qu aterback, m aybe i t's time to pu t a bu zzer lock on th e door and al low entry  to only  one at a tim e.Th e bu zzer system works. N o one i s a l lowed
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ClickOnDetroit.com 
Employee Shot At Adult Bookstore 

Deputies Investigate Whether Shooting Occurred During Robbery 

POSTED: 12:07 pm EDT July 25, 2005 

An employee was critically wounded in a shooting at an adult bookstore in Highland Park Monday 
morning. 

The shooting occurred at the Worldwide News bookstore located on Woodward Avenue, south of 
McNichols Road, according to the Wayne County Sheriff's Department. A 31-year-old Highland Park 
man was shot in his chest, Local 4 reported. 

The shooter is described as a black man in his early 20s, about 5 feet 7 inches tall and wearing blue 
jeans, a black jacket and a dark-colored cap. 

Sheriff's deputies are investigating whether the shooting occurred during a robbery attempt. 
Investigators are reviewing a surveillance tape from the store. 

No further information was available. 
 
Copyright 2005 by ClickOnDetroit.com. All rights reserved. This material may not be published, 
broadcast, rewritten or redistributed. 
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Armed robber steals $140 cash, 
$22,000 in porn movies from 
Michigan adult bookstore 

PONTIAC, Michigan: Police are hunting for a man who held up an 

adult bookstore, stealing $140 (€103) in cash and locking the clerk in 

the bathroom before also escaping with $22,000 (€16,336) worth of 

pornographic movies. 

Authorities said the unidentified man walked into the store on 

Wednesday night and browsed for several minutes. He then asked the 

clerk for help, pulled out a large semiautomatic handgun and 

demanded money from the register, Pontiac police Sgt. William Ware 

said. 

The robber took $140 and locked the clerk in the bathroom, Ware said. 

He said the store employee emerged after several minutes and noticed that several cases of 

adult movies also were missing. 

"It's possible the man may try to sell the stolen movies," Ware told The Oakland Press. 

Fantasies Unlimited store manager Tim Merriwether said Friday that this was the first time the 

store had been robbed since it opened in Pontiac, a suburb north of Detroit. 

Ware and Merriwether said they do not think the robber was 

a regular customer at the store. 

The man, who can be seen on a surveillance tape, grabbed 

four cases holding about 800 movies, while leaving behind 

about seven other cases, the manager said. He said there 

was no apparent pattern in what the robber stole and what 

he left behind. 

The Associated Press Published: April 13, 2007
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"Apparently, he took all that he could grab," Merriwether 

said. 
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Jennings Police Wonder If It Is The Same Bandit That Hit Clothing Store Friday

By Chris Regnier
FOX2now .com

9:28 p.m. CST, February 15, 2010
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Man Dressed As Woman Robs Berkeley Adult Video
Store

E-mail Print Share   Text Size

BERKELEY, MO (KTVI-FOX2now.com) A man dressed up as a

woman pulls off an armed robbery at a Berkeley adult

entertainment store and it is all caught on surveillance video. It

might not be the first robbery that this cross dressing bandit has

committed. Berkeley police are talking to cops in Jennings to see if

this cross dressing bandit may be on a crime spree.

On Monday, FOX 2 obtained exclusive surveillance video of a man

dressed as a woman who robbed a Berkeley adult store over the

weekend. A similar crime happened in Jennings last Friday.

The surveillance video shows just how far the suspect was willing to go to look like a woman in the Berkeley

case. The cross dressing bandit had a dress on as well as a sweater and a scarf when he robbed the Hustler

Hollywood store on Natural Bridge Road in Berkeley. Investigators say the suspect came in about 12:40am

Sunday. He shopped for a few minutes, got in line, paid for a small item, then pulled a long barrel handgun on

the clerk and came around the counter.

Follow FOX 2 On Facebook

Photo Galleries

Pictures - Truck-Trailer Buckles On 270
Near Granite City

Kate Middleton childhood photo

The 25 Drunkest Countries

Pictures - Mardi Gras Mayor's Ball

March 4th Severe Weather

St. Louis Mardi Gras 2011!

Top Stories

Police Arrest 83 in Soulard Mardi Gras
Festivities

Police Search for Missing 6 Year Old

Bill Could Change How Missouri
Teachers Are Paid, Hired

Contact 2 FOX Files You Paid For It Jaco Report Nation/World Politics Business Health March For A Job Offbeat Precious Earth Pay It Forw ard Obituaries

9
tweets

retw eet

0

Jennings Police
Looking For Cross
Dressing Bandit

Crimes

Berkeley (Alameda, California)

Theft

6
Share

Related

Topics

See more topics »

Sign In  or Sign Up

3/7/2011 Man Dressed As Woman Robs Berkeley…

fox2now.com/…/ktvi-cross-dressing-ro… 1/3



10 Excuses For Missing Work
Here are 10 excuses, some smart
and some not so smart, to help you
save face at your job. More

Mortgage APRs Hit 3.25%
If you owe less than $729,000 on
your mortgage, you probably qualify
for the President's Home Refi
Program. Qualify now. More

Go Back To School With A Grant?
Return to school online with a grant.
You may qualify for grants and
scholarships that can help you pay
for your degree. More

Drivers Fail To Get Their Best Discounts
If you haven't had a DUI, you are
paying too much for auto insurance.
Calculate your new payment. More

Sponsored Links
Mortgage Rates Near 50 Year Low
Refinance now for rates as low as 3.21% APR. Calculate New Payment!
w w w .RateMarketplace.com

Get AT&T U-verse® TV
Record up to 4 shows at once on a single DVR. Only $29/mo for 6 mo.
attuverse.com

"Strange Fruit Burns Fat"
Study: Burns 12.3 Pounds of Fat Every 28 Days. Can It Work for You?
w w w .Post-Sentinel.com

  Buy a link 

Must See Photos

Berkeley Police Chief Frank McCall described what happened next.

"He says something to her. I haven't ascertained what that is at this time. But he decides he's going to take the

entire drawer. And he reaches in- I guess there's a cable or something that attaches it to the computer system.

He rips that out and as I said takes the entire drawer."

Berkeley police are now looking into whether the same cross dressing bandit is responsible for a robbery last

Friday afternoon at the Workwear for Less store on Halls Ferry Road in Jennings. In that case, investigators say

a man dressed as a woman again used a long barrel handgun to pull off the crime.

Berkeley and Jennings police are now combining resources.

McCall says, "We have contacted and spoken with Jennings. We will be working with Jennings to ascertain if

were dealing with the same individual," explained McCall.

Investigators say in both cases, the suspect may have had either a short beard or a goatee. The suspect in both

robberies also hid the gun in his clothes.

Nobody was hurt in either case.
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PULASKI COUNTY, MO. -- Pulaski 
County Deputies are on the lookout for 
an armed robber who held up the Lions 
Den Adult Bookstore on Highway 17 in 
Waynesville before 1 a.m. Wednesday. 

The sheriff said the male suspect 
threatened the clerk with a knife. 

The clerk said the suspect was about 
6'3", weighing 190 pounds, had a brown 
mustache and goatee. At the time of the robbery the suspect was wearing a white 
baseball cap, light colored jeans and a green Carhart style coat with a white tee 
shirt with a Chevrolet emblem. The suspect drove away in a mid-1990's purple 
Buick Regal or Century. 

Anyone with information on this robbery is asked to call the Pulaski County Sheriff's 
Office at 573-774-6196. 
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Armed Robbery

Do You Know This Armed Robber?
Last Edited: Thursday, 03 Apr 2008, 9:22 PM CDT
Created: Thursday, 03 Apr 2008, 3:45 PM CDT

By Teresa Woodard

(KTVI - myFOXstl.com)  -- 
Police in St. Charles are looking 
for a criminal carrying a bold 
weapon and 
wearing a weird disguise.  He 
robbed an adult bookstore at 
gunpoint, while his face was 
painted white.

At least police believe it was 
white paint on his face.  The man 
walked into the Pure Pleasures 
Adult Mega center on Old 
Highway 94 about 4:15 Thursday 
morning.  Police say he was 
carrying either a rifle or a shotgun 
and pointed it at the clerk. 

Workers say he told the clerk to give him all the money in the cash register.  And he instructed 
him not to look at his face.

"There's some kind of white substance that's on his face," says St. Charles Police Lt. Donovan 
Kenton.  "We're not exactly sure what that is."

"It's a little out of the ordinary for someone to look like that," Kenton says.  "It's an assumption 
he's trying to distort his features a little bit."

"It could be some kind of a skin condition."

Police hope surveillance pictures taken by their security camera lead them to their guy, or better 
yet that their guy leads police to him.

"Normally what'll happen is he'll brag about it to somebody," Kenton says. 

"We're hoping someone in the community knows who this individual is," Kenton says.

He was wearing a grey hoodie, and had it pulled tight around his face.  Despite the white 
disguise on his face, police were able to determine he has a reddish goatee.   He's believed to 
be in his early to mid 30's, approximately 6 feet tall.

Pure Pleasures workers say they were going to immediately institute new security measures, 
including locking their door on the overnight shift.  Anyone who wants in will have to be buzzed 
in by workers.

If you've got a tip, St. Charles police say someone is manning the phones 24 hours a day.  You 
can call 636-949-3520, or Crimestoppers at 636-949-3333.  There is a reward. 

News Release from the St. Charles City Police Department:
The St. Charles Police Department is investigating an armed robbery that occurred in 
the early morning hours of Thursday April 3, 2008 at the Pure Pleasure Video Store 
located in the 1800 Block of Old Hwy. 94 South.  A white male suspect entered the 
business at approximately 4:13 a.m., displayed a long gun and demanded money 
from the clerk.  After obtaining money from the register, the suspect fled the store. 

The suspect is described as a white male, early to mid 30’s, approximately 6 feet tall
with a medium build and a reddish colored goatee.  The suspect was wearing a dark
colored coat and a grey “hoodie” sweatshirt with the hood pulled tight around his face
and dark colored pants.  The suspect is described as having a “painted white face”,
with some sort of white substance covering his exposed facial area.

Any person having information reference to this crime is asked to contact the St. 
Charles Police Department at 636-949-3520 or can do so anonymously through St. 
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Charles CrimeStoppers at 636-949-3333.
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Adult-bookstore robber sentenced
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A man who helped rob a Billings adult bookstore was sentenced Monday in District Court.

Joel Dean Sills, 42, received a sentence of 10 years to the state Department of Corrections, with five years

suspended, for the robbery at the Ball Adult Books and Video store on South 26th Street on April 8, 2009.

Sills and a co-defendant, 25-year-old Benajah Phillip Shipp, were charged with robbing the store with a

knife.

Shipp died in March, and the criminal case against him was dismissed. Prosecutors said Shipp was armed

with a knife during the robbery.

Sills briefly apologized before he was sentenced for felony robbery by accountability.

Judge Gregory Todd followed a plea agreement in the case after a prosecutor said Sills has at least five

prior felony convictions.
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Sills paid $450 in restitution at the sentencing hearing. Todd agreed to recommend Sills for a state drug

treatment program.

Copyright 2011 The Billings Gazette. All rights reserved. This material may not be published, broadcast, rewritten or redistributed.
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Recommend

Adult Bookstore Clerk Cut During Armed 
Robbery

HIGH POINT -- A clerk at the Market Video and News adult bookstore 
on South Main Street was cut in the face by a man who robbed the business 
Friday morning, High Point police said.

Police said a man went into the business at about 6:10 a.m., pulled out a 
knife, and began slashing at the clerk.

The clerk drove himself to High Point Regional Hospital to be treated for 
three lacerations on his face.

Police said by the time officers arrived, the man was gone. He was described 
as white, between 30 and 40 years old, with short hair and a goatee. He was 
also wearing camouflage pants and a dark toboggan hat, police said.

Police spokesman Lt. Steven Myers said something was stolen from the 
store, but wouldn't say what.

Myers said officers are reviewing surveillance video. 
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anoiselesspatientspider [Profile]
Member

•

Jan. 19, 2010 1:57pm EST 
anoiselesspatientspider
Inappropriate

ncrangerwillie, tea baggers are those guys who dumped a lot of tea into 
lakes/rivers after Obama was elected to protest...I'm not sure what the point 
was, other than to show their dissatisfaction with the changing of the guard. 
Additionally, it is also a gay sex term (which I find ironic).
ncrangerwilly [Profile]
Member

•

Jan. 19, 2010 12:17pm EST 
ncrangerwilly
Inappropriate

pardon my dumbness, but whats a tea bagger.................
anoiselesspatientspider [Profile]
Member

•

Jan. 19, 2010 7:41am EST 
anoiselesspatientspider
Inappropriate

I have to agree, aliluyya and billde (nice use of the Miller quote--and how 
applicable, considering the headline). Those who think the clerk "got what he 
deserved" probably also agree with Pat Robertson when he said that 
essentially, the Haitians got what they deserved because they "made a pact 
with the devil" during the Haitian revolution. 
billde [Profile]
Member

•

Jan. 18, 2010 12:06pm EST 
billde
Inappropriate

I have to agree with aliluyya. It seems that the right-wings idea of rights is 
that they are free to tell everyone how to live. I quote Henry Miller. "People 
who go around trying to save the world have either no problems of their own 
or do not want to deal with them." Tea baggers just go away.
aliluyya [Profile]
Member

•

Jan. 18, 2010 10:13am EST 
aliluyya
Inappropriate
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even if you work at a less-than-reputable establishment you don't deserve to 
get slashed on your shift. where are all the tea baggers (how well that term 
works here) complaining about their possible loss of rights? 
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Tip leads to arrests of store robbery suspects

Reno police credit an anonymous tip for the arrest of two suspects in the March 30 robbery of a 
Reno adult bookstore.

Police said they interviewed Robert Mendoza, 44, and Michael Jason Cox, 26, both of Reno, on 
Tuesday and arrested them on suspicion of robbery, conspiracy to commit robbery and 
burglary.

Police believe they went into the Adult Theatre and Bookstore at 1052 S. Virginia St. and 
loitered before one of them used a black handgun to rob a clerk of an unspecified amount of 
money.
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NIAGARA FALLS — NIAGARA FALLS

Clerk foils attempted bookstore robbery

A clerk at an adult bookstore managed to disarm a sword-wielding robber early Sunday morning.

The counter clerk at the store in the 8600 block of Niagara Falls Boulevard told police a man entered
the store about 3:30 a.m., wearing a goalie mask and holding a 2-foot long machete. The victim said
as the suspect tried to come behind the counter, he grabbed the machete and disarmed him.

The suspect and the clerk then struggled with each other before the robber was able to break free and
flee the store.

He was last seen running southwest on Cayuga Drive.

Man rescued after fall near Horseshoe Falls

Niagara Parks Police rescued a New Hampshire man after he tumbled in the Niagara River, just
above the Horseshoe Falls on Friday.

The incident happened at 7:20 p.m. when parks officers were alerted to an injured man at the corner of
Fraser Hill and the Niagara Parkway in the Falls, Ont.  

When officers arrived on the scene they found a 43-year-old man from Londonderry, N.H., who had
fallen about 10 feet down a steep bank into shallow water about 650 feet above the Horseshoe Falls.

The victim, who happened to be a paramedic, had fallen while trying to get a picture of the falls. He
was unable to help himself back to shore because he had fractured his right leg.

August 1, 2010
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Officers were able to climb down to the water level and assist the victim, who was becoming fatigued.
He was extricated and then transported to Greater Niagara General Hospital with nonlife threatening
injuries.  

Police said the victim, who was just starting his honeymoon, was last seen apologizing profusely to
his new wife.

Niagara Falls

• THEFT: Police are investigating a car break-in in the 2400 block of South Avenue. A 27-year-old
woman told officers sometime between 9:45 p.m. Saturday and 7:30 a.m.. Sunday someone broke into
her 2007 Dodge Caliber by smashing a rear driver’s-side window. The victim said 15 cents was taken.

• ARRESTS: Two Falls men were arrested on drug and other charges. Keith K. Jackson, 25, 602 18th
St., was charged with restricted use of alcohol and unlawful possession of marijuana. Kevin L.
Jackson, 21, 1302 Garden Ave., was charged with unlawful possession of marijuana and false
personation. Officers said they observed a crowd of people around a car being driven by Keith
Jackson in a parking lot in the 1500 block of Pierce Avenue at 12:50 a.m. Sunday. When police
approached the car, they found Keith Jackson drinking a beer while he was at the wheel. He also had
12 baggies containing marijuana in his possession. Kevin Jackson gave officers a fake name to avoid
being arrested on an outstanding parole violation warrant and also had pot in his possession when he
was taken into custody.

• ARREST: A Falls man was arrested after he caused a disturbance when he was stopped for traffic
violations. Jeremy Scouten, 32, 2502 Falls St., Apt. 2, was charged with disorderly conduct in addition
to the traffic violations. Officers said they stopped Scouten at 19th Street and Welch Avenue at 6:19
p.m. Saturday for running a stop sign and failing to signal a turn. After being stopped, Scouten got out
of his car and began screaming and swearing at the officers.

Niagara Gazette 310 Niagara Street Niagara Falls, NY 14302
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Masked men rob porn shop
YouNews™

Related Content

Man robs same bank 3 times in 3 months
Four armed robberies in four days hit Eugene

Story Published: Nov 17, 2008 at 10:18 AM PST

By KVAL Web Staff

Video

EUGENE, Ore. -- Two masked men robbed an adult bookstore at gunpoint late Friday night, taking
cash and merchandise before fleeing the scene.

The two suspects entered The Adult Shop at 720 Garfield Street around 11:50 p.m. and ordered the
two employees to the ground at gunpoint.

The first suspect is described as a white male approximately 20 years-old. He is 5’8” tall with a thin
build. He was wearing dark baggy clothing and his face was covered with a bandana.

The second suspect is described as a white male approximately 20 years-old. He is 6’0” tall with a
thin build. He was wearing dark baggy clothing and his face was covered with a bandana.

Both subject’s coats were described as “puffy.”

A week earlier, armed robbers committed four crimes in as many days between Friday, Nov. 7, and
Monday, Nov. 10. Armed suspects robbed a tavern Friday, a gas station Saturday, a restaurant
Sunday and a private residence Monday in the Eugene area.

No one was reported injured in any of the robberies.

"While crime statistics naturally fluctuate, we are indeed seeing a higher-than-typical number of
armed robberies this fall," said Kerry Delf with the Eugene Police Department.

Anyone with information about this incident is asked to call Detective Jeff Donaca at (541) 682-5193.
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Alert cops and a K-9 capture adult store
robbery suspect
BY DAVID F. ASHTON
The Bee, Sep 8, 2010

When the 5 ft. 10 in.
tall, 170 lb man came
strolling into the
Fantasyland Video Store
— just north of S.E. 52nd
Avenue on S.E. Foster
Road, at 6 am on the
morning of Saturday,
August 7, turned out he
wasn’t looking to check
out adult entertainment.

Instead, the man’s early
Sunday morning plans
included confronting an
employee, and snatching the
store’s cash, before riding off
into the sunrise.

“It helped that our police offers got a detailed
description of the suspect and his vehicle,” commented Portland Police
Bureau East Precinct Commander Bill Walker about the case.

“From there on, officers demonstrated great police work,” Walker
continued. “For instance, the license plate number given them wasn’t quite
right; it didn’t come up. An officer kept running similar plate numbers, and
finally pulled the registration of a vehicle that matched the description [of
the getaway car], at an address on the 3500 block of S.E. Kelly Street.”

At that location, in the neighborhood north and west of S.E 39th Avenue
and Powell Boulevard, a non-English- speaking neighbor communicated
that he saw a man, matching the suspect’s description, running in the area.

“There was a short foot pursuit,” Walker revealed.
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A Washington County Sheriff's Office K-9 Unit happened to be nearby,
heard the call, and also headed to the location. With the help of the dog,
officers took the suspect into custody about a block south of the suspect’s
listed residence — all happening before 7 am.

“Like I said, this is an example of great police work,” Walker concluded,
“and, good interagency cooperation.”

36-year-old Benjamin Anthony Gomez was charged with the crime,
reported police spokesperson Lt. Kelli Sheffer.

The Multnomah County Department of Corrections’ records show that
Gomez remains in custody, with bail set at more than $250,000 for charges
that include Second Degree Robbery, Second Degree Theft, and First
Degree Trespass.
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Man pleads guilty to 2 robberies
Robert Landis of Center Valley said he held up gas station, adult bookstore for drug money.

January 14, 2011 | By Kevin Amerman, OF THE MORNING CALL

A Center Valley crack user who was shot during a holdup at an Allentown gas station in May has pleaded guilty to two robbery
charges.

Robert Leroy Landis, 41, admitted to Lehigh County Judge Robert L. Steinberg on Thursday that he robbed a Valero gas
station on N. Fourth St. in Allentown and the Adult Arcade on Route 309 in Springfield Township, Bucks County, in May.

Each of the felony counts carries a maximum penalty of 10 years in prison.

Landis, who has four previous robbery convictions, according to authorities, was shot in the shoulder by a cashier's son after
robbing the Allentown gas station.

Landis insists he didn't have a weapon, although authorities say he pretended to have a gun. Landis said he was trying to get
money for crack cocaine.

"I wasn't out to hurt no one or nothing like that," he said. "I know they didn't know that."

According to Assistant District Attorney Craig Scheetz and a police affidavit:

Landis entered the Valero mini-mart just before 10:30 a.m. May 4 and bought a soda. He then demanded money — holding
one hand in his pocket as though he had a gun — and began smashing items on the counter. He pushed the cashier, Laila
Hadeed, and stole the cash register and cash drawer, valued at $500. Police didn't say how much cash was in the drawer.

Hadeed told her son, Terry Hadeed, that she had been robbed and the son confronted Landis in the parking lot with a gun.
Terry Hadeed told police he fired two warning shots in the air to get Landis to stop while he was entering a station wagon. The
son said Landis recklessly tried to drive away, nearly striking him and a customer, Sarina Smith.

Scheetz said after Terry Hadeed was nearly run over, he "emptied his gun into the car," hitting Landis.

At 10:43 a.m., an officer who saw Landis driving away with a smashed back window tried to pull Landis over. Landis wouldn't
stop and drove on a sidewalk in an attempt to elude police. Landis eventually ditched the station wagon about two miles south
of the gas station and ran into woods east of Basin Street. He was captured around 11 a.m. after yelling that he was hurt.
Landis was taken to Lehigh Valley Hospital-Cedar Crest, where he was treated for a non-life-threatening wound.

In an interview with police, Landis admitted robbing the Adult Arcade the day before. In the robbery, he also stole the cash
register, injuring employee Sharon Heebner.

Landis' attorney, Andrea Olsovsky, suggested that Terry Hadeed didn't have the right to shoot Landis, saying evidence
suggests shots were fired before Landis started driving.

"If he was hit and killed, there would be some sympathy for Mr. Hadeed and not much for your client," Steinberg replied.
"When you rob a store, you run the risk that a victim will be armed."
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Scheetz noted that Landis had an aluminum baseball bat next to the driver's seat. Olsovsky said he coaches Little League
baseball, but acknowledged the rest of the equipment was in the back of the vehicle.

"I think we could all agree he wasn't going to the batting cages that day," Steinberg quipped.

The judge is scheduled to sentence Landis in March.
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Porn Shop Robbery

Reported by : Nate Potter

Friday, August 20 2010

ANTIS TOWNSHIP, BLAIR COUNTY - Police in Blair

County are searching for the person who robbed an adult

bookstore with a gun, early Friday morning.

Police say a man walked into the Adult World on Old

Route 220 outside of Bellwood, just before 2:00 a.m.,

pointed a gun at an employee and demanded money.

Police said he got away with an undisclosed amount of

cash.

Anyone with information is asked to call the Pennsylvania

State Police in Hollidaysburg, (814) 696 - 6100.

You must be registered and logged in to post a comment.
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Reported By: Jody Gill
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Read More»

DEP Says River Water Meets Radioactivity Guidelines

Reported By: Kevin Flanigan
Monday, March, 7 2011 @12:24 PM

The Department of Environmental Protection on Monday announced results of in-stream water

quality monitoring for radioactive material.
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Centre County "Give Kids A Smile" Registration Open

Reported By: Jody Gill
Monday, March, 7 2011 @11:37 AM

Free Dental, Hearing and Vision Exams for Eligible Children 3-18 years of Age Residing in Centre

County

Read More»

Two DuBois Area Burglaries Being Investigated

Reported By: Jody Gill
Monday, March, 7 2011 @11:01 AM

DuBois Police Looking for Information

Read More»

Corbett To Unveil Budget Proposal

Reported By: Patrick Schurr
Monday, March, 7 2011 @ 9:00 AM

Higher taxes not expected in plan.

Read More»
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Bethlehem police investigate armed robberies
January 07, 2011 | By Pamela Lehman, OF THE MORNING CALL

Bethlehem police are investigating two armed robberies Thursday night at area businesses, but don't believe the holdups are
related, according to police.

No one was injured in either robbery, said police Lt. Mark DiLuzio. He said police are still investigating exactly how much cash
was stolen from each business.

According to police:

The first robbery happened shortly before 10:30 p.m. at the Lukoil, 2450 Catasauqua Road. Police said a man armed with a
sawed-off shotgun came in and stole money from the register before running away.

He is Hispanic, about 5 feet 7 inches tall with a thin build. He was wearing a black baseball cap with a logo on it – possibly the
New York Yankees. Police said he had a black bandana covering his face and was wearing a dark hoodie and baggy jeans.

The second robbery happened around 11:15 p.m. at the adult bookstore at 1162 Pembroke Road. Police said three men,
one armed with a semi-automatic handgun, entered the store and robbed the clerk.

Two of suspects are Hispanic men who were both wearing bandanas to cover their faces – one white and one black. One man
is about 5 feet 11 inches tall and the second is about 5 feet 7 inches tall. Police said they were also wearing dark hoodies.

The third suspect is a black man wearing a black jacket who stood watch at the door while the other men stole the cash.

Anyone with information may call the police crime tip line at 610-691-6660.
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Gunman arrested in adult bookstore 
robbery 
Sunday, December 04, 2005 

Murrysville police arrested a Penn Hills man early yesterday morning 
just a few minutes after an armed robbery took place at an adult 
bookstore.  

Solomon Kenneth Hickman, 36, faced charges on three counts of 
robbery, carrying a firearm without a license, reckless endangerment, 
resisting arrest, and receiving stolen property.  

Shortly before 2 a.m., a masked gunman fled from The Adult Mart at 
6094 William Penn Highway. Three Murrysville officers stopped a 
vehicle on Route 22 when they saw a driver fitting the description of the 
gunman. Police said the vehicle's driver, Mr. Hickman, was abusive and 
struggled as officers tried to arrest him.  

Mr. Hickman is being held at the Westmoreland County Jail.  

E-mail this story  Print this story 
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Robbers use adult bookstore's handcuffs to restrain
employee

By Paul Paterra
TRIBUNE-REVIEW
Tuesday, July 19, 2011

A clerk in an adult bookstore in Murrysville was restrained by handcuffs taken
from the shelves by two masked robbers toting handguns early Monday
morning.

Murrysville police Chief Thomas Seefeld said the two men entered Murrysville
Video News on Route 22 at about 2:15 a.m. as the male clerk was closing for
the night.

"The clerk was walking through the shop, and a man appears wearing a mask
and gloves and displaying a handgun," Seefeld said. "Another male appears
dressed the same way, also showing a handgun."

Police were contacted when the clerk's female friend arrived to pick him up
and saw two men rushing out of the store to a pickup and driving west on
Route 22. When she found the door locked, she called police.

Officers arrived at the bookstore and shattered the glass door to get into the
building. The clerk was found in a utility room cuffed to a metal section of the
wall, Seefeld said.

"Using handcuffs from the business, they secured (the clerk) to a stationary
object," Seefeld said. "They ended up getting an undetermined amount of
cash, some of the clerk's personal belongings, including his wallet, and a
couple of items from the shop. The (bookstore) had some video surveillance.
We don't know if it will be any benefit to us."

Westmoreland County Detectives are assisting with the investigation.

The bookstore, which opened in 1975 under the name Adult World, has a
colorful and sometimes violent history marked by two slayings.

• On Nov. 25, 1992, clerk James Scott Swoyer, 23, was shot four times and
stabbed once while working the overnight shift. Swoyer's wallet and car keys
were not taken; about $80 remained in the cash register. The slaying of the
Westmoreland County Community College student remains unsolved.

• In April 1992, the bookstore was raided as part of a statewide crackdown on
pornography.

• In 1986, Richard "Rick" Drylie was sentenced to eight to 20 years for the
stabbing death of Daryl G. "Larry" Vincent. According to court records, Vincent
made a homosexual advance toward Drylie after asking him if he wanted to
smoke marijuana. Vincent was stabbed more than 30 times, and his throat was
slashed. His body was discovered in a wooded area behind the store.

• On Jan. 13, 1977, a war over the business between two factions escalated
into a shootout. William Birdseye, the notorious owner of area pornography
dens, and another bookstore operator, John VanEmburg, were in a turf war
with Adult World operator Allen Morrow of eastern Pennsylvania. Birdseye was
the building's legal owner at the time. He and VanEmburg barricaded
themselves in the building with a small arsenal. Morrow, at least five other
men, and a Doberman stormed the building. Two of Morrow's cronies were
struck by shotgun fire.

Paul Paterra can be reached at ppaterra@tribweb.com or 724-836-6220.
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Pair of suspects sought in heist at Adult Video 

By Paul Peirce 
TRIBUNE-REVIEW 
Tuesday, June 4, 2002  

Murrysville police are seeking help from early-morning commuters in 
solving a robbery Monday at an adult bookstore along Route 22.  

Police Chief Thomas Fitzgerald Jr. said a masked man entered Adult 
Video at 6 a.m. and pointed a gun at a store clerk. Police said the 
armed robber and an accomplice fled with an undetermined about of 
cash and merchandise, including a number of adult DVDs.  

"The clerk was not watching the door. He heard the door open and 
when he turned, there was a guy wearing a mask, pointing a handgun 
at him," Fitzgerald said. "The robber came right over the rack, pointing 
a handgun at him, and immediately put the clerk down on the floor, 
tying him up with plastic handcuffs."  

Police Detective John Verner said the clerk was unharmed. The clerk 
said that while he was restrained on the floor behind the counter he 
heard a second voice, according to police.  

"There were at least two people involved," Fitzgerald said.  

Verner said the robbers ransacked the store before fleeing out the front 
door.  

"We believe they ran away through the woods to their car, which was 
parked farther (west) in a field just off Route 22. With all the traffic 
coming past here toward Pittsburgh at 6 a.m. we believe somebody 
must have seen something," Verner said.  

Police said they believe the thieves parked a vehicle in a field about 
100 yards west of the store, just off Route 22.  

The clerk, who was not identified, was able to trip an alarm to summon police, but the robbers got 
away before authorities arrived.  

"The clerk's pretty shook up, but otherwise he's OK," Fitzgerald said.  

At the time of the robbery, no customers were in the bookstore, which is open 24 hours a day, 
Verner said.  

Although the store is equipped with surveillance cameras, they were not operating at the time of 
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the holdup, Fitzgerald said.  

"We'd appreciate some help from the public on this one," he added.  

Police said that while the bookstore has not been the subject of many police calls in recent 
months, it has, over the years, been the site of numerous incidents of violence.  

Store clerk James Scott Swoyer of Jeannette, a 23-year-old Westmoreland County College 
student, was stabbed to death at the store early on the morning of Nov. 25, 1992. The murder of 
Swoyer, whose body was discovered by police behind a counter after they broke through a glass 
door to enter the building, remains unsolved. Police were summoned to the scene when a store 
manager could not get through a locked door to begin his shift at 9 a.m. the day before 
Thanksgiving.  

Swoyer's was the second murder at the store in less than a decade. Store customer Daryl G. 
"Larry" Vincent of North Huntingdon Township was stabbed to death in the woods behind the 
store in 1985. Another customer, Richard "Rick" Drylie, also of North Huntingdon Township, 
eventually was sentenced to serve eight to 20 years in prison for killing.  

According to court records, Drylie became angered after Vincent asked him to come to the woods 
to smoke a marijuana cigarette and then made a homosexual advance toward Drylie. Vincent was 
stabbed more than 30 times and his throat was slashed.  

Even the issue of the store's ownership has prompted violence. A shootout took between warring 
factions claiming ownership of the business took place on Jan. 13, 1977, at the store, about two 
years after it opened as Adult World.  

The late William Birdseye, a notorious owner of pornography-related businesses who owned the 
structure, and another bookstore operator, John VanEmburg, barricaded themselves inside the 
store.  

Allen Morrow, an eastern Pennsylvania man who operated several Adult World chain stores, and 
five of Morrow's cronies stormed the building with a Doberman. Two of Morrow's men were 
injured by gunfire.  

Anyone with information on yesterday's robbery is asked to call Fitzgerald or Verner at 724-327-
2111.  

Paul Peirce can be reached at ppeirce@tribweb.com or (724) 837-5374.  

Back to headlines  

 
Click here for advertising information || List all Advertisers  

Images and text copyright © 2002 by The Tribune-Review Publishing Co. 
Reproduction or reuse prohibited without written consent from PittsburghLIVE. 
Have a comment about our website? Click here. See a problem? Report Bug  

 
 

Page 2 of 2PittsburghLIVE.com - Pair of suspects sought in heist at Adult Video

3/8/2011mhtml:file://Z:\Resources\General Crimes\PittsburghLIVE_com - Pair of suspects sought in...



| More

Willow  Hill Sealcoat

Art Plus Gallery

Exeter Family Restaurant

[+] Enlarge.   -  

Courtesy of Reading police
Reading police are seeking this man,
who they say robbed the Reading Adult
Outlet on Jan. 15.

Search Site Here...

Originally Published: 1/27/2011 Share

more news from this
area >>>

Police seek robber of adult bookstore on Penn
Street

Reading Eagle

Reading police are asking for help in identifying a man who
robbed the Reading Adult Outlet, 316 Penn St., on Jan. 15.

Police said a black man wearing dark sunglasses and a
black hat entered the store about 4 a.m. and ran behind the
counter.

Investigators gave this further account:

A male clerk hit the panic button, alerting police dispatchers
of the robbery.

The robber ordered the clerk to open the register, then
grabbed an undisclosed amount of money, jumped over the
counter and left the store. He was last seen running across
Penn Street.

He was described as 5 feet 9 inches tall with a stocky
build.

The clerk wasn't injured. It was unclear if any customers
were in the store.

Anyone with information to help police identify the man
should call Crime Alert Berks County's tip line at 877-373-
9913. Crime Alert will pay a cash reward for information,
and tipsters can collect the reward without revealing their
identity.
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Sioux Falls Man Charged With Robbery  
A Sioux Falls man is in jail for allegedly robbing a man he had just met at the adult bookstore downtown.  
 
Twenty-one-year-old Lucas Johnson faces a number of charges. Police say he met a 28-year-old Baltic man late 
Sunday night. After going to eat, police say the two men were in a car, when Johnson pulled out a gun, and took 
the man's wallet. He also made him get cash out of an ATM.  
 
Police found Johnson later and after a chase on foot they arrested him, finding the gun, the money, and some 
marijuana in the process.  

Page 1 of 1KELOLAND.COM: News for Sioux Falls, South Dakota, Minnesota and Iowa
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Adult Entertainment Store Robberies in Petersburg 

March 16, 2007 06:20 PM EDT  

FROM 8NEWS 
 
Petersburg Police are investigating a string of robberies by a suspect targeting adult 
entertainment stores. 

Police say "The Thriller" bookstore on East Washington Street was robbed at gunpoint March 4th. 

Then on March 10th, just four blocks away, "The LTD" was robbed. In this case, we're told the 
clerks were pistol whipped, and then shot at as they tried to run away.  

Early Friday morning, the same store was robbed again.  

In each, the suspect escaped with cash and wallets. 

If you have any information, call Petersburg Crime Solvers at (804) 861-1212.   

Copyright 2007 by Young Broadcasting, Inc. All Rights Reserved. 

All content © Copyright 2000 - 2007 WorldNow and WRIC. All Rights Reserved. 
For more information on this site, please read our Privacy Policy and Terms of Service. 
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Owner of Spokane adult bookstore beaten to 
death in robbery 
THE ASSOCIATED PRESS 

SPOKANE, Wash. -- The owner of an adult book and video rental store 
has died after being beaten in a robbery at his store, and police on 
Tuesday made an arrest in the case. 

John G. "Jack" Allen, 74, owner of Best Buy Adult Entertainment, died 
Monday evening of head injuries he received in the robbery Sunday 
night, said his nephew, Jason Kazmark. The cash register was taken 
from the store, as was Allen's pickup, which police found about a block 
away. 

Spokane police arrested Jeramie R. Davis, 36, for investigation of 
murder and robbery. Davis originally called 911 to report finding Allen 
on the book store floor. He was arrested after hours of questioning by 
police. 

Allen bought the store in November 1995, when the city was fighting 
with sex-oriented business owners to curb lewd behavior, and 
immediately tore out eight viewing booths in favor of an expanded 
video sales and rental section. 

Even so, the store frequently was plagued by burglaries and robberies. 

--- 

Information from: The Spokesman-Review, 
http://www.spokesmanreview.com 
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Man robbed at gunpoint in gas station parking lot
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More...

Madison police said they might be able to close the book on a half-dozen armed robberies with the arrest

of three suspects in the holdup of an east-side adult bookstore.

Kiwanta Ali, 21, Norman Walker, 23 and Peter Zimmer, 29, all of Madison, were arrested in connection

with the armed robbery of Red Letter News, 2528 E. Washington Ave., on Dec. 9, police said.

Ali is believed to have been the gunman who entered the store and allegedly struck a customer with

a handgun before fleeing with cash, while Walker and Zimmer are believed to be parties to the crime,

police said.

Ali and Walker were tentatively charged with parole violations while Zimmer was tentatively charged with

being a party to the crime of armed robbery.

Police spokesman Joel DeSpain told madison.com the three suspects are "persons of interest" in other

recent armed robberies dating back to mid-November.

Similar holdups over the past month, according to police incident reports, include:

— The armed robbery of the PDQ convenience store at 5280 Williamsburg Way in Fitchburg on Dec. 10.

— The armed robbery of the Speedway gas station at 4902 Verona Road on Dec. 6.

— The armed robbery of the PDQ convenience store at 4202 Milwaukee St. on Dec. 3.

— The armed robbery of Deon's gas station at 2301 Commercial Ave. on Dec. 1.

— The armed robbery of the Stop-N-Go store at 6202 Schroeder Road on Nov. 21.

— The armed robbery of the PDQ store at 7502 Mineral Point Road on Nov. 16.

 

Copyright 2011 madison.com. All rights reserved. This material may not be published, broadcast, rewritten or redistributed.
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Red Letter News robbed again
The Capital Times
November 18, 2008

Red Letter News, 2528 E. Washington Ave., was robbed again at about 5 a.m. Tuesday by a man reportedly wearing a ski mask and saying he had a weapon.

Madison police said the clerk at the adult bookstore didn't see a weapon. The robber took money from the cash register and fled.

The store was robbed twice in April by "bandana bandits," two Madison men who committed six robberies on the east side during the spring and were convicted of the crimes this

GOOGLEMAP2[350|maps.google.com/maps?f=q:hl=en:geocode=:q=2528+E.+Washington+Ave.,+Madison,+WI:sll=37.0625,-95.677068:sspn=33.710275,54.052734:ie=UTF8:

Return to story
madison.com is operated by Capital Newspapers, publishers of the Wisconsin State Journal, The Capital Times, Agri-View and Apartment Showcase. All contents Copyright ©2008, Capital Newspapers. All rights reserved.
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Reward offered in bookstore 
robberies 

The Post-Crescent 

TOWN OF MENASHA — The owners of an adult book and 
product store that has been robbed twice in the last three months 
have offered a $3,000 reward in the case.  

Lt. Doug Jahsman said the reward would be paid for information 
that leads to the arrests and convictions of the person or people 
involved in the robberies at Eldorado’s Adult Book Store, 2545 S. 
Memorial Drive, in June and last week. 
 
A man wearing a hooded sweatshirt and cap pulled down to his 
eyes entered the store Thursday, pushed a clerk to the floor and 
fled with an undetermined amount of money. 
 
The clerk described the suspect as 5 feet 8 to 6 feet tall with a 
medium build. He was reported to be wearing dark clothing, a hooded sweatshirt an
eyes. 
 
A robber also took an undetermined amount of money June 18. 
 
Police ask anyone with information on the incidents or suspects to call investigators 
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Man charged in armed
robbery
January  15,  2011

Save | Comments (3) | Post a comment | 

PARKERSBURG - A Parkersburg man was arrested Friday for
robbing Pioneer Adult Bookstore at gunpoint this week, officials
said.

Timothy Randall Constable, 21, 6337 Emerson Ave., was charged
with armed robbery Friday and remains in custody waiting for a
bond hearing in circuit court.

According to the Wood County Sheriff's Office, Constable and an
accomplice entered Pioneer Adult Bookstore, 6603 Emerson Ave.,
around 11 p.m. Tuesday, threatened the clerk with a gun and
demanded money. He fled with an undisclosed amount of cash
and valuables, police said.

Deputy Mark Smith followed the suspect's footprints in the snow
for more than a mile Tuesday night, giving officers a lead into the
suspect's whereabouts, according to a press release from the
Wood County Sheriff's Office.

Constable was arraigned Friday before Wood County Magistrate
Brenda Marshall. Since his offense is a capital offense, his bond is
set in circuit count rather than magistrate court.
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